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TOPICAL INDEX 


I. Control and Regulation. 


§ 3. POWER TO CONTROL AND REGULATE. 
3—Companies are subject to regulation, even to extent of regulating rates. Continental Ins. 
Co. v. Hurd et al. (Wash.) 
§ 4. CONSTITUTIONAL AND STATUTORY PROVISIONS 
4—State laws requiring foreign insurance company to pay fee for additional agents was not 
invalid as interference with individual or as class legislation. Applicant for insurance 
agency was without right to challenge validity of law, requiring license as unreasonable 
corporate regulation. Hebring v. Lee, Insurance Commissioner. (U. 
4—Basing premium rates for compulsory automobile insurance according to ‘territory within 
which automobile is principally garaged — not denial of equal protection of laws. 
Brest v. Commissioner of Insurance. (Mass.) 
§ 5. AUTHORITY OR LICENSE TO DO “BUSINESS. 
5—Statutes respecting licensing of foreign insurance companies do not apply to domestic 
— Northwestern Nat. Ins. Co. v. Freedy, Biate Commissioner of Insurance. 
isc.) 
§ 7. LICENSE FEES AND TAXES. 
7—Commissioner, suspending license of insurance company for issuing policies at inadequate 
premium rate, must notify company 10 days before revocation. Statutes permitting 
commissioner, to suspend license of insurance company on 10 days’ notice for cutting 
rates held not to deny due process, as providing insufficient opportunity for hearing. 
Statute authorizing commissioner to suspend insurance company’s license for charging 
inadequate rates merely requires fair and reasonable rate. Order suspending insurance 
company’s license after disapproval of new schedules calling for lower rates, did not effect 
right of company to issue policies under prior schedule. Commissioner, on insurance 
company’s submission of lower schedule of rates, could suspend company’s license to 
issue policies at new rates pending inquiry whether reduction would See cover 
risk. Continental Ins. Co. v. Fishback. (Wash.) ok 
§ 10. SUPERVISION BY PUBLIC OFFICERS OR COURTS. 
10—Superintendent of insurance had authority to approve, modify, or a insurance rates, 
without judicial sanction. A&tna Ins. Co. v. Travis. (Kan.) rive a tt sxctonste le Rae 
10—Premiums for automobile insurance may be based in part on size, make, kind, and 
structure of automobile. Power of Supreme Judicial Court with respect to petitions for 
review of action of insurance commissioner in fixing premium rates for compulsory 
automobile insurance is same as in equity. Supreme Judicial Court must accept as true 
findings of insurance commissioner in fixing premium rates for compulsory automobile 
insurance not assailed by bills seeking review. Automobile owners residing in territories 
where higher premium rates for compulsory automobile insurance were charged held 
“persons aggrieved” entitled to bring petitions for review of insurance commissioner’s 
action. Brest v. Commissioner of Insurance. (Mass.) o Sioa dash ea ean .1053 
§ 12. REGULATION OF AGENTS AND BROKERS. 
12—Phrase “or other bad practices’? in statute held too indefinite to constitute basis of re- 
vocation of insurance license. Fisher v. State Insurance Roard (Okla.) 197 
§ 12%. RECIPROCAL OR INTER-INSURANCE ASSOCIATIONS. 
12%—Agent of reciprocal association has no interest in association’s funds in receiver’s hands 
" authorizing exceptions to receiver’s final report. or appeal from confirmation thereof. 
Agent for reciprocal association permitting appointment of receiver and acquiescing in 
proceedings could not on receiver’s final report challenge appointment or appeal. Under- 
writer's Exchange, Inc. v. Montgomery Insurance Commissioner et al. (Ind.) 617 
s. FOREIG N UNDERWRITERS OR COMPANIES AND THEIR AGENTS. 
17. APPLICATION OF LOCAL LAWS. 
Forcign | insurance companies which do business in state must make their business conform 
to state laws. Conditions imposed by state laws are controlling in any contracts made in 
state by foreign insurance companies. Weed v. Bank Savings Life Ins. Co. (Mo,) ....1161 
17—Foreign corporation may enjoy permissive features of statutes providing that domestic 
corporation cannot make investments or loans without insurance commissioner’s approval. 
State ex rel American Automobile Ins. Co. v. Fishback. (Wash.) 
§ 20. LOCAL AUTHORITY OR LICENSE AND LICENSE FEES AND TAXES. 
20—-Insurance commissioner could revoke foreign insurance company’s authority to do busi- 
ness within state for not complying with order to dispose of certain investment. State 
ex rel American Automobile Ins. Co. v. Fishback. (Wash.) ........ cape 
§ 25. CIVIL LIABILITY OF AGENTS. 
25—To maintain action against fire insurer’s local agent on insurance contract, it is not 
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necessary that proof of loss be furnished agent. King et al v. Winston-Norris Co. 
(Okla.) ih hs dhim, ap incr outa’ aka maa eon eek Sat uae # at area ae ee a nk ae 

II. Insurance Companies. 

(A) STOCK COMPANIES. 

§ 32. INCORPORATION, ORGANIZATION, AND EXISTENCE. 

32—“‘Stock life insurance company” is one in which initial capital investment is made by 
subscribers to stock and business is thereafter conducted by directors elected by stock- 
holders. Atlantic Life Ins. Co. v. Moncure. (U. S.) : per : 4.6 ad atatory 406 

§ 33. CAPITAL AND STOCK. 

33—Provision of insurance code, for “sale” of capital stock of domestic insurance ona to 

»olicyholders, means company may agree that policyholder shall become stoc hold % 
National Sav. Life Ins. Co. v. Hobbs, Supt. of Ims. (Kams.) ...............ceeeees 647 

. 35. OFFICERS. 

35—Where officer of insurance company was to receive commission on profits, losses suffered 
thereafter on policies written within year could not be considered in determining pro- 
fits. Where commission was to be paid on profits of insurance from gross profits to 
ascertain basis for figuring commission. Talbot v. Nevada Fire Ins. Co. (Nev.).. 1103 

§ 36. FRANCHISES AND POWERS. 

36—Insurance corporation organized in 1869 without authority to write casualty insurance 
held unauthorized to organize subsidiary company to write casualty insurance and to pur- 
chase all stock of such company and control and manage it; “Dividend paying corpora- 
tion’; “All ae ee Northwestern Nat. Ins. Co. v. Freedy, State Commissioner 


of Insurance. ) 

§ 41. INSOLVENCY. “AND DISSOLUTION. 

§ 50. ——- ASSETS AND RECEIVERS. 

50—Creditors of fire insurer assigning to trustee claim for re-insurance against marine in- 
surer could not sue trustee of marine insurer for accounting. United States Merchants & 
Shippers Ins. Co. et al v. Brenker. (N. Y.) .... 334 

50—Moneys paid trustee by subscribers to insurance company’s stock held not to pass to 
insurance superintendent on dissolution of company before fulfilling conditions. People 
ex rel Conway v. Metropolis Hire Ins. Co. (N. Y.) ............. ee ae 1101 


(B) MUTUAL COMPANIES. 
§ 52. INCORPORATION, ORGANIZATION AND EXISTENCE. 


52—“*Mutual Insurance Company” has no capital stock, and its policy holders constitute 
members, who in turn elect directors or trustees. Atlantic Life Ins. Co. v. Moncure. 


614 


(U.. S$.) Sete K's Ga he bia ead CRE wae « O5e ere eae 
§ 57. FRANCHISES AND POWERS. 
(1). In general. 
57(1)—Town mutual insurance company, having expressly adopted standard fire insurance 
policy, was hound by law governing such policies. Wojtzak v. Hartland Farmers Mutual 
Fire Ins. Co. (Wis.) 
§ 61. INSOLVENCY AND DRASOL UTION. 
§ 66. ———- REORGANIZATIO 
66— aes death benefit sociale which took over assets and assumed liabilities 
old association held liable on certificate issued by original association. Reincorporated 
death benefit associations levying two assessments on certificate issued by old association 
held to negative contention that provision for assuming liabilities was unlawfully inserted 
in reincorporated charter. Clause in charter of reincorporated death benefit association 
making members of old association members of reincorporated association, held not pro- 
hibited by statute. Reincorporated death benefit association, assuming liability to members 
of old association, held liable on certificate issued by old association, where new certi- 


ficate was not delivered until after member’s death. Jones v. Loaleen Mut. Ben. Ass’n. 
(111.) 


331 


an eine eee wa eee 461 

III. Insurance Agents and Brokers. 

(A) AGENCY FOR INSURER 

§ 73. THE RELATION IN GENERAL. 

73—Broker, who obtained insurance policy from company’s agent and delivered it to insured. 
was agent of ‘company for delivering policy and collecting premium thereon. lLLuthv v. 
Northwestern Nat. Ins. Co. of Milwaukee, Wis. (Mo.) : : 82 

§ 76. EVIDENCE AS TO AGENCY. 

76—In action on life policy, evidence held sufficient to prove agency of insurer’s agent. Bo- 
hannon v. Illinois Banker’s Life Ass’n. (Mo.) 24 

76—Certificate authenticated by insurance commissioner were admissible 


in suit on fire 
policy in determining agency. National Guaranty Fire Ins. Co. v. Kind. (Tex.) 1253 


§ 77. ESTOPPEL TO DENY AGENCY 
77—Insurance company seeking to avoid fire policy for violation of mortgage clause was 


estopped to deny authority of soliciting agent. Rapides Club v. American Union Ins. 
Co. of New York (U. 


Re a ee Ra eee We eee rey jel’ OR Sa ign 

§ 79. DURATION AND TERMINATION OF AGENCY. = 
79~—Where insurance agency contract provided for termination on 30 days’ notice, notice to 
ve sufficient would have to fix date for termination. Absence of evidence showing ter: 
mination of insurance agency justified conclusion of existence thereof. where insurance 


company introduced agency contract. Cotton States Life Ins. Co. v. Tanner. (Ark.) 867 
§ 80. AUTHORITY AND DUTIES OF AGENT AS TO INSURER. 
80—Contract employing insurance agent held to entitle company to cancel all policies and re- 
quire agent to return all unearned commissions. J. V. Stone et al v. Hartford Fire 
Ins. Co. (Ky.) Kedar de CNSR RTRRH OE SHES TE Oped Me Oe a VETEG CE eee COON MELO 415 
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82. ACCOUNTING BY AGENT. 

—Provision in insurance agency contract held to require agent to account to company, upon 
termination of contract, for unearned “a upon unpaid notes or policies can- 
celled. American Ins. Co. v. Bean et al. (Ky.) .. 

§ 84. COMPENSATION OF AGENT 

(1). In general. 
84(1)--That_ insurance companies were affiliated and had common agent, did not render 
—_ liable to broker for commissions on policies placed with them by broker. Knight 
. 4itna Life Ins. Co. et al. (Pa.) 
(2). Right to commissions, 
84(2)—Insurance agent held liable to company for unearned commissions under contract re- 
quiring return thereof on part of premium returned on cancelled ad Hill et al 
v. Aitna Ins. Co. (Ark.) 
&4(2)—Contract employing insurance agent held not to entitle agent ‘to commissions on 


premiums collected after termination of employment. Farmer v. A&tna Life Ins. Co, 
(Mass.) 


(6). Actions for compensation. 

84(6)—Whether unambiguous contract employing insurance agent provided for general can- 
cellation of all — solicited by agent held for court. J. V. Stone et al v. Hartford 
Fire Ins. Co. (Ky.) . 

84(6)—Broker, who alleged | pl acing customer’s insurance with companies under their implied 
promise to pay commission, had action against companies for canceling customer’s pol- 
icies and inducing him to place insurance directly. Broker’s statement of claim against 
insurance company, stating aggregate commission earned on policies held sufficiently 
specific. Knight v. AStna Life Ins. Co. (Pa.) 

§ 85. BREACH OF CONTRACT OF PRINCIPAL. 

85—Insurance agent not having exclusive agency could not recover commissions paid agents 
from other counties on policies within his territory. Insurance agent, under contract 
employing him, held not entitled to damages, where company cancelled all policies. J. 
V. Stone et al v. Hartford Fire Ins. Co. (Ky.) 

§ 86. EXTENT AND EXERCISE OF POWERS OF _— 

§ 91. EFFECT OF INSTRUCTIONS TO AGEN 

91—Insurer is bound by agent’s representations within ae “of authority, though in violation 
of private limitations. Patterson v. Prudential Ins. Co. of America. (Mo.) 

§ 92. EVIDENCE AS TO AUTHORITY. 

92—Insurer held not circumscribed in defense against claim for automobile injuries because 
agent denied liability on specific ground, where agent’s authority was not proved. 
Pawlicki v. Hollenbeck. (Mich,) . 

92—Evidence of agent’s power to take applications, collect premiums, and deliver policies 
does not show authority to make insurance contracts. Patterson v. Prudential Ins. 
Co. of America. (Mo.) 

92—Soliciting agent who received and delivered policies to insured, held clothed with ap- 

Calarco v. John Hancock Mut. Life Ins. o 


§ 
82 


sotto supported findings that firm selling fire policy had authority to issue policy. 
National Guaranty Fire Ins. Co. v. King et al. (Tex 

§ 94. RATIFICATION. 

94—Evidence showing insurer had no knowledge of agent’s unauthorized insurance agree- 
ment and did not ratify it did not support verdict for plaintiff. Patterson v. 
dential Ins. Co. of America. (Mo.) . 

(B) AGENCY FOR APPLICANT OR INSURED. 


§ 96. CREATION OF AGENCY TO PROCURE INSURANCE IN GENERAL. 

96—Cestui que trust, obtaining insurance under deed of trust, did not become agent of 
trustor, as respects insurer’s liability under provision against additional insurance. 
Farmers’ Union Mut. Protective Ass’n. of Colorado v. San Luis State Bank (Colo.).... 

§ 97. CREATION OF AGENCY FOR BOTH PARTIES. 

§ 98. - IN GENERAL. 

98.—Same individual may be insurance agent and broker and go w——-, — insur- 
ance or insurance company at different times. Drucker v. Dutcher et ab. (O 

98—Agent soliciting policies of automobile insurance not directed to place pouey, ) any 
particular company was agent of insured, not insurer. Affleck v. in. 

§ 100. EVIDENCE AS TO AGENCY. 

100.—Evidence held to show that one taking application for liability insurance acted as in- 
surance broker and agent for applicant. Drucker v. Dutcher et al. (Ohio.) 

§ 102. DURATION AND TERMINATION OF AGENCY. 

102—Conflicting evidence held to warrant recovery from agent of loss of automobile not 
covered by policy wrongly describing it. Insurance broker agreeing to procure insurance 
and failing to do so is liable, to principal for damage sustained by want of such insurance. 
In action against insurance agent on oral contract to procure insurance defendant’s con- 
tention that oral contract was merged in policy written held untenable. Affleck v. 
Kean. (R. I.) 

§ 103. AUTHORITY AND DUTIES OF AGENT AS TO PRINCIPAL. 

103—Evidence held to establish that principals liable under binder issued by insurance 
agency were undisclosed. Annes v. Carolan-Graham-Hoffman, Ins. (IIl.) 

103—Broker is liable for damage resulting from placing insurance with company not ad- 
mitted to do business here. Absent finding or evidence that broker procuring fire insur- 
ance was actuated by malice in_ making report of loss broker was not liable to — 


Murphy v. Frank B. Hall & Co. 
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§ 104. | ile TO PROCURE INSURANCE AND LIABILITY THERE- 
UNDER. 


104—Petition for half insurance received on property jointly owned, not showing policy 
covered plaintiff’s interest or that plaintiff paid premium, held insufficient, Herrington 
v.. Wiresmetem, . GERBD:  ki ei x oe cre vc bos sees an case enss sae Nake ones Ceaeaene et 

104—Gratuitious attempt of automobile dealer to procure. insurance at request ‘of ‘defendant, 
aying price of car sold third party, did not render dealer liable to defendant for non- 
easance. Automobile dealer held not estopped from recovering on draft given for price 
of car destroyed while uninsured, by having attempted Sa to insure car. Re 
public Thrift Syndicate v. Atkinson. (Tex.) 

§ 111. UNAU THORIZED AND WRONGF UL ACTS OF AGENT. 

111—False swearing by agent authorized to 7 proofs of loss ordinarily defeats vies of 
insured. American Eagle Fire Ins. Co. v. Vaughan et al (U. S.) 


IV.  Imnsurable Interest. 


§ 114. NECESSITY IN GENERAL. 

114—No question of equitable insurable interest can arise when it appears insurance is 
taken out by person insured. National Life & Accident Ins. Co, v. Bridgeforth. (Ala.) 

114—Liability insurance must be supported by insurable interest in insured. Ocean Acci- 
dent & Guarantee Corporation v. Bear. (Ala.) . 

114—Beneficiary need not have insurable interest, where ines obtained policies ‘and paid 
premiums individually. Harrells Adm’r v. Harrell. RENE 5505's sc dw aldtalaes acai 

114—That woman not procuring policy had no insurable interest in ‘insured’s life did not 
void policy, where she was intended beneficiary. Sims v. Missouri State —_ Ins. 


Co. (Mo.) 
§ 115. WHAT CONSTITU TES INTEREST IN PROPERTY. 
(1). Nature and extent of interest. 
115(1)—Insured in automobile liability insurance has insurable interest, if he may become 
legally liable to others for injurics resulting from operation of automobile. Ocean 
Accident & Guarantee Corporation v. Bear. (Ala.) ..............ccccwcccecccnseuccs 
115(1)—Husband and wife had insurable interest in house, where they had estate for life 
of husband in land. Houck et ux v. American Eagle Fire Ins. Co. ; 
115(1)—Any interest in property, however slight, is insurable and fact that it may be de- 
oa 2 event is immaterial. Commercial Union Assur. Co. Ltd. v. Jass 
et a MTT CT RCO ee ee eR Te Ce eee en oe ea 
(2). Persons having ‘insurable interest in general. 
115(2)—Interest of pledgee and of pledger in peeneae may be insured separately. Dunsmore 
sh) —— a. Ins. Co. fr) Bon ren stem hug sesGuetkontn ast e as entsnees 
115(2)—Receiver had no insurable interest in shi against which claims _ 
to be secured by maritime lien. Cabaud v. Federal Ins. Co.e (U. 5 —_ ; oe 
(4). Landlord and tenant. 
115(4)—Insured occupying building under lease subject to termination of 60 days’ notice 
held to have insurable interest. Commercial Union Assur. Co. Ltd. v. Jass et al (U. Ss.) 
(5). Mortgagor and mortgagee. 
115(5)—Trustor’s right, in incumbered property, until actual execution of deed by trustee 
constitutes insurable interest. Farmers’ Union Mut. Protective Ass’n. of Colorado v. 
San Luis State Bank (Colo.) sais rave ‘ 
115(5)—-During redemption period, mortgagor, had insurable interest and was entitled to re- 
ceive insurance loss under policy carried by himself or mortgagor for his benefit. Boyce 
v. Farmers’ Mut. Ins. Ass’n (Ia.) : EET OEE re rn, ae 
115(5)—Mortgagor and Mortgagee each have interests which they may insure in separate 
policies or in single policy. Rent-A-Car Co. v. Globe & Rutgers Fire Ins. Co. (Md.) 
(6). Vendor and purchaser 
115(6)—Purchaser by deed wherein vendor retained lien for unpaid purchase price had “in- 
surable interest” in property; fire policy provision making loss payable to vendor as his 
interest may appear put insurer on notice that another than insured purchase: claimed 
interest; issuance of fire policy in purchaser’s name, loss payable to vendor as his inter- 
est may appear, without inquiry as to vendor’s interest, waived sole ownership pro- 
vision. Hamlet et al v. American Eagle Fire Ins. Co. (W. Va.) 
(7). Interest of husband in wife’s property. 
115(7)—Husband has insurable interest in homestead standing in name of wife with whom 
he is living. Husband and wife each have insurable interest in household furniture 
used in home, regardless of how title was acquired or ownership thereof. Basa v. 
Pierz Farmers’ Mut. Fire Ins. Co. (Minn.) 


§ 116. weet eee TES INTEREST IN HUMAN LIFE OR HEALTH. 
(1). In genera 

116(1)—One has unlimited insurable interest in own life. National Life & Accident Ins. 
Co. v. Fieiipehactts,. * CAMB) co n= oso exsricn svn sam scleeuinvehs e+ sndeepaale ite mal taux ones 

116(1)—Insurable interest does not depend on marital relation or kinship, but may exist 
where insured intends to assist beneficiary. hanging beneficiary to distant cousin with 
whom insured boarded, who was induced to pay premium by insurer’s agent, held not 
void for lack of insurable interest. Interstate Life & Accident Co. v. Frazier. (Ga.) 

116(1)—Relationship of uncle and nephew is insufficient to constitute insurable interest. 
Harrel’s Adm’r v. Harrel. (Ky.) ........ Y 

116(1)—Aunt, who had raised insured, who contributed to Aunt’s support. held to have had 
eens interest in his life. Stringer v. National Benefit Life Ins. Co. of Washington, 
D SEAT. ois sce uct ccnd ache relce:as.cis Scene Sere ake aes Sed he oe oo 

116(1)—Fiancee had insurable interest in life of betrothed. Existence of engagement of 
marriage was good consideration to support designation of fiancee as beneficiary. North- 
ern Life Ins. Co. v. Burkholder et al. (Ore.) a, ween Savahad aes 
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(5). Creditors. 
116(5)—Creditor has insurable interest in debtor’s life and may be beneficiary of life policy 
issued by company operating under assessment plan. ong v. Montgomery et al. 678 
§ 118. INSURANCE WITHOUT INTEREST. 
§ 119. —— WAGERING POLICIES IN GENERAL. 
119—-Issuance of life policy to one without insurable interest who pays premium for chance 
of collecting, is invalid. Home Life Ins. Co. of New York v. Masterson et al (Ark.)... 232 


§ 122. ASSIGNMENT OF POLICY TO PERSON WITHOUT INTEREST. 
122—-Assignment of life policy to one not having insurable interest is objectionable as wa- 


ger contracting done as cover for true transaction. Homé Life Ins. Co. of New York 
v. Masterson et al (Ark.) 


Sy ae. ON fades ie PICARD Ta Sark eRe ICR Soe TI ana a oN 232 
V. The Contract in General. 
(A) NATURE, REQUISITES AND VALIDITY. 
§ 124. NATURE OF CONTRACT. 
124—Life insurance policy is nonnegotiable chose in action with right to receive certain sum 
in future on happening of certain contingencies. Kothe v. Phoenix Mutual Life Ins. Co. 
CE lice oar eta see araiala hs olaiahi eo SA a eat Re ik a Salcedo ote ee Wales Cray 252 
124—Life insurance is matter of contract, and such contracts are creatures of voluntary 
nesent of aercement. . Cook», camer Lite Ins, Oo: GHB) 2... ci ecw edessevees 670 
§ 125. WHAT LAW GOVERNS. 


(2). Place of contract. 


125(2)—Place of contract if where final act occurs which makes insurance contract binding. 
Where application for life policy in foreign corporation provided there should be no 
liability until policy should be delivered, contract became effective when policy was 
delivered in state, and hence was governed by state laws. Weed v. Bank Savings Life 
BM a Mi IE. Gael as Oak le ata Goa igs sata eects se eeee ek aah cm NIEES On © BCD RG RD Siem Na oi 1161 
§ 127. EXISTENCE AND CONDITION OF SUBJECT MATTER. 
127—Application provision that insurance should be in force from application held nullified 
Pd ar fraudulent nondisclosure of health facts. New York Life Ins. Co. v. 
ay. , 
127—Insurance contract may cover property not in existence at time, if a to do so 
appears. Globe & Rutgers Fire Ins. Co. v. Baylen Street Wharf Co, (U. S.) ae Ne sar 1200 
127—Instruction that plaintiff suing on life policy was not obligated to inform insurer of 
change in insured’s condition, unless he knew he was beneficiary, should have been given. 
Applicant knowing of change in health for worse before policy becomes effective has 
duty to disclose it. Cummings v. Connecticut General Life Ins. Co, (Vt.) ......... 715 
§ 129. POWERS OF AGENTS IN RESPECT OF CONTRACTS IN GENERAL. 
129—Soliciting agent cannot bind insurer by agreement that life insurance premium shall 
be applied in payment of personal debt. Allen v. Metropolitan Life Ins. Co. (Minn.) ...1160 
129—Agent’s receipt detached from industrial policy containing provision providing for pay- 
ment, if insured died before policy was issued, did not warrant plaintiff in assuming 
agent could make contract to pay, if plaintiff’s son died before ordinary life policy was 


issued. Patterson v. Prudential Ins, Co. of America. EE Ss a a hc cin's oid es dao oi 891 
§ 130. APPLICATION OR OFFER AND ACCEPTANCE. 
(2). Necessity of acceptance and approval. 
130(2)—Relationship_ of insured and insurer does not exist until applicant cannot sue before 
issuance. Benefit Society and old line insurance companies cannot be sued on contract 
until after contract is completed. Lewis v. Brotherhood of Locomotive Firemen and 
Enginemen. RUNGD oa Sip as ace EPG stn nie gre laid ant NlST Okials OREO EEG tia kee cae wae 436 
130(2)—Application becomes binding only when insurer accepts risk. Victory Life Ins. Co. 
iy AED 2 Day eos ie he Se ed Cs ha fore te lee ROR Sa or LE OAS Coe NUE) BREE 1191 
(3). What. constitutes acceptance. 
130(3)—Acceptance must be actual. Victory Life Ins. Co. v. Ferrell. (Tex.) ............ 1191 


(4). Effect of delay. 
130(4)—Insurer’s delay in action on application will not in itself raise presumption of 
acceptance of risk. Victory Life Ins. Co. v. Ferrell. (Tex.) .......0. ccc cece eneeee 1191 
§ 131. VALIDITY OF ORAL CONTRACTS. 
(1). In general. 
131(1)—Insurance contract may be either oral or in writing, or partly in writing and partly 
oral, American Eagle Fire Ins. Co. v. McKinnon. (Ariz.) Sets ON Magiete nc kiteaal erecta aed 
131(1)—Parol contract of insurance is valid and binding in absence of statute. If minds of 
parties have met on essentials of insurance agreement, it does not matter whether form 
of contract is written or oral, if essential terms are fully specified. Royal Indemnity Co. 
v. Goodman et al. (Ohio) nZadiVAG ain ed ai asd Weel GR meatier: bon Rhea a EAE cane ais 593 
131(1)—Insurance contract on proof of all required elements was enforceable though not in 
writing. Western Insurance Company v. Weiner. (U. S.) ............ cece eee eee 1237 
2). Authority of agent. 
131(2)—Solicitor employed to secure automobile owner’s association members held under evi- 


dence unauthorized to conclude oral accident insurance contract in behalf of insurer. 
Myers v. Anti-Automobile Thief Ass’n. (Kan.) 


eis Netw atatetal Siva hale le <a See 786 
131(2)—Local agent of foreign insurance company may a such ‘company by oral contract 
of fire insurance. McNabb v. Niagara Hire Ins. WED 5. ore cn ston om ete an 752 
§ 132. BINDING SLIPS OR MEMORANDA. 
132—Court construing receipt must look to four corners thereof. Patterson v. Prudential 
Ins. Co. of America. RONEN a On sites ha AW seth rine Ae Akasa igo crn ange dads inl eigen 891 
132—“Binding receipt’ 


for first premium, which made insurance effective, provided applica- 


tion was accepted, gave insurance company absolute power to reject application. No re- 
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covery could be had for death of rejected applicant, under premium receipt making in- 
surance effective, subject to acceptance of application. Brancato v. National Reserve 
Eats Bik: Ga. CG BF). oi cscs ccc ccucs ceceawewasenvead Chen Sana as Bele eeeeren 224 
—Certificate reciting freight insurance under designated policy, free of particular average 
under 3 per cent. unless vessel was stranded, etc., held not complete contract of insurance 
against stranding. New York & Oriental S.:S. Co. v. Automobile Ins. Co, (U. S.) ..1264 
§ 133. a oi AND REQUISITES OF POLICY. 
(1). In general. 
133(1)—Approval by state insurance commissioner of form of policy_as in accordance with 
insurance law is somewhat persuasive. Drogula v. Federal Wife Ins. Co. (Mich.) .... 570 
133(1)—Marine insurance certificates stating they are subject to conditions of policy, and 
not specifying risk insured against, are not complete insurance contracts. Brandyce v. 
Globe & Rutgers Fire Ins. Co. Mo. ect ala NS ose eeue tt eee ora 550 
133(1)—Query whether rider attached to marine policy limited to fire and containing com- 
oo clauses of recovery constituted contract. Houston Oil & Transport Co. v. A&tna 
a Sl: SE} er ea ear ee 547 
133(1)—Prescribed statutory details regarding form and content of standard fire insurance 
policies are mandatory. Though town mutual fire insurance company may have delivered 
standard fire policy not in form prescribed by statute, policy was nevertheless binding. 
Wojtzak v. Hartland Farmers’ Mutual Fire Ins. Co. (Wis.) .. 331 
(2). Style and size of type. 
133(2)—Benefit provision in bold-face type, with exception in light-face type, all embodied in 
one sentence, was sufficient compliance with statute. Drogula v. Federal Life Ins. Co. 
(Mich. ) sfacahe ara Wgitte hic see Sima eR teeta: ac cate Re Sead hy lee ibaa Oar ek 6 earn wae 570 
133(2)—“Exception” in statute requiring exceptions in insurance policies to be * printed with 
same prominence as benefits, means exclusion of risks otherwise generally insured 
against. Where insurer, by direct statement in accident policy, incurred liability for 
specific risks only, statute requiring exceptions to be printed with same prominence as . 
benefits did not apply. Kirkby v. Federal Life Ins. Co. (U. S.) .......... es vw. aes 
§ 134. PAPERS ACCOMPANYING POLICY. 
(2). Necessity of attaching copy of application. 
134(2)—-Law requiring policy to contain entire contract held inapplicable to application for 
reinstatement. New York Life Ins. Co. v. Rosen et al. (N. Y.) . 27 
§ 136. DELIVERY AND ACCEPTANCE OF POLICY. 
(2). Sufficiency and effect of delivery. 
136(2)—Delivery of liability policies to broker procuring insurance on condition that he be 
re ‘one for premiums held delivery to insured’s agent. Drucker v. Dutcher et al. 


(4). Effect of condition as to delivery while insured is in good health. 

136(4)—Under policy relieving insurer unless on date thereof insured was alive and in sound 

health risk commenced on date of policy if insured at beginning thereof was not affected 

with disease materially increasing risk. National Life ‘ Accident Ins. Co. v. Bridge- 

forth, 3) ee 
136(4)—Requirements of good health at time of issuance held inapplicable to policy issued 

in lieu of policy rr issued and destroyed by fire. National Life & Accident 

Ins. Co. v. Robinson. (Ark 
136(4)—Provision that life policy "should be ineffective, unless insured was in sound health at 

time policy was delivered, was valid, where there was neither medical examination nor 

inspection. Insured’s tubercular condition at time of delivery would prevent recovery, 

where there was no medical examination or inspection. Prudential Ins. Co. of America 

ae lg ae UR: eee h rare 651 
136(4)—Provision that policy should not become effective until delivered while insured ‘was 

in good health was valid, but may be waived. Insurer cannot deny liability for breach 

of stipulation requiring insured to be in good health when policy is delivered, unless 

poor health contributes to death. Bohannon v. Illinois Bankers’ Life Ass’n. (Mo.) 24 
136(4)—Breach of provision as to consulting or being treated by a physician after medical 

examination is valid defense to policy. New York Life Ins. Co. v. Griffith et al. (U. S.) 429 
§ 137. PAYMENT OF PREMIUM OR DUES. 

1 Necessity of payment to. bind company. 

137(1)—Ljife policy never became effective as contract, where delivery, though tendered by 

local agent, was refused because premium was not paid. Allen v. Metropolitan Life Ins. 

ic... CIMIMIEY 5 «!<sdsersvace ciscaig'e ease Dace: sau sacuturetat ite a abana is wcleand ataaore Scene Seer a ee atone 1160 
137(1)—Provision in fire policy that it should not become effective until premium was paid 

was valid. Fire policy provision relating to suit to collect premium not paid within 30 

days did not make inoperative provision slicy was ineffective until premium was paid. 

Tyler Mut. Fire Ins. Co. v. Ellington. (Tex. aidtalait cod sunk CLA catenin 996 
137(1)—Insurer may withhold authority from iis to give credit for premiums, ‘and 

grant such authority on conditions as that notes be taken. Local agent’s authorizatiov 

to extend credit on premium notes did not authorize acceptance of oral promise. Dodd 


vce, Lee Be. Ge CER Be an eiss cudes cs 66 xa pedinecdaeunds diene caeualhe ae eaiie aaa 226 
137(1)—Policy provision for drawing of premium drafts held not inconsistent with 

provision that policy shall not become effective until first premium is paid. tna 

Life Ins, Co. v. Roewe. (U. S.) baa elae band Mose ckceusestnnauen .1105 


§ 138. VALIDITY IN GENERAL. 
(1). In general. 
138(1)—Mutual benefit association’s constitutional provision saninet — policy is unen- 
forceable. Central Texas Mut. Life Ass’n. v. Beaty et al. (Tex.) 47 


1377 





The Insurance Law Journal, Vol. 74 


§ 141. ESTOPPEL OR WAIVER AS TO DEFECTS OR OBJECTIONS. 
(1). In general. 
141(1)—Signing of application for preliminary hail insurance by local agent on behalf of 
insurer was approval thereof and waiver of any omissions or defects. Wright v. Pro- 
vidence Washington Ins. Co. (Kan.) 
141(1)—Provision that policy should not become effective until delivered while insured was in 
good health was valid, but may be waived. Insurance agent, authorized to solicit in- 
surance, collect premiums, and deliver policies, may receive notice of breach of condi- 
tion which will bind insurer by waiver. Bohannon vy. Illinois Bankers’ Life Ass’n. (Mo.) 
141(1)—Solicitation of insurance and delivery of policy knowing insured was in ill health 
wien policy requirement as to good health of insured on delivery of policy. Calarco 
John Hancock Mut. Life Ins. Co.. GY. YX. 
908(1)-—dueuoeies company’s delay in refunding did not create insurance contract by estop- 
pel, where applicants were notified in due time of rejection of application. Brancato v. 
National Reserve Life Ins. Co. (U 
(2). Payment of first premium. 
141(2)—Act of insurer’s soliciting agent in delivering life policy without collecting first 
premium was insurer’s act, notwithstanding provisions in application and policy to con- 
trary. Lamar Life Ins. Co. v. Kemp. (Miss.) ; 
141(2)—Insurer did not waive provision policy should not ‘become effective until premium 
was paid by deilvering policy dated ahead. Fire insurer had right to rely on provision 
liability would not begin until insurer paid premium though it delivered policy. Tyler 
Mut. Fire Ins. Co. v. Ellington. (Tex.) ; 
141(2)—-Agent’s unauthorized acceptance of oral promises to pay premiums in certain cases 
held not to authorize recovery on policy delivered without collection premium or taking 
note. Dodd v. Aitna Life Ins. Co. (U. S.) 
141(2)—Whether solicitor’s agency for foreign insurance company accepting applications 
from him is special or general must be determined under general law or agency. Solicit- 
ing agent held not authorized to waive payment of first premium for life insurance 
policy, Insured held not misled or prejudiced by soliciting agent’s delivery of — 
without payment of first premium. A®tna Life Ins. Co. v. Roewe. me 
(4). Estoppel of insured. 
141(4)—Countersigning of policy was waived, if insurer delivered it without being counter- 
signed and insured accepted it. Continental Casualty Co. v. Monarch Transfer and 
Storage Co. (Mo.) 
141(4)—Where insured did not plead or prove facts excusing him for not knowing contents 
of fire policy he could not claim anything because of ignorance of provision. Where two 
provisions of fire policy, are not inconsistent, they must be given effect. Tyler Mut. 
Fire Ins. Co. v. Ellington. (Tex.) 
§ 143. REFORMATION. 
(1). Grounds of reformation in general. 
143(1)—Equity may reform instrument for mutual mistake or mistake of one party ac- 
companied by other’s fraud or inequitable conduct. Insurer’s approval of application 
and issuance of policy, though policy is mistake was different from, that applied for, 
constituted antecedent agreement as regards right to reformation. Columbian National 
Life Ins. Co. v. Black (U. S.) ; 
143(1)-—Insured held entitled to reformation of fire policy to include | insurer’s acknowledg- 
ment of chattel mortgage, where insured notified soliciting arent of existence thereof. 
Rapides Club v. American Union Ins. Co. of New York. (U. S.) ye oes 
143(1)—Fire policy not expressing parties manifest intent may be reformed. Equity court 
cannot make new or substantially different contract for parties to fire policy. Connec- 
ticut Fire Ins. Co. v. McNeil. (U gay” 
(3). Fraud and mistake in general. 
143(3)—Insurance policies may be reformed for mutual mistake. Harrel’s Adm’r v. Harrel. 
(Ky. 
143(3)——Proof of mutual mistake must be of most satisfactory character to warrant reforma- 
tion. Failure to read agreement is not complete defense in action for reformation. In- 
surer erroneously using part of form for endowment policy in policy issued on applica- 
tion for ordinary life plan, and for which ordinary life premiums were paid could have 
policy reformed on ground of mutual mistake, or insured’s fraud. Columbian National 
Life Ins. Co. v. Black. (U. S.) 
143(3)—Equity will reform insurance policy to show transfer which was not indorsed thereon 
by reason of mutual mistake. Mutual mistake in failing to transfer insurance policy 
to partnership warranted reformation after loss. Hutchings et al v. Caledonian Ins. Co. 
of Scotland. (U. S.) 
143(3)—Conclusion as to mutual mistake in execution of rider to a 
owner held warranted. Globe & Rutgers Fire Ins. Co. v. Skansi. 
(8). Right to reformation. 
143(8)—Insured failing to read accident policy was not entitled to reformation on ground of 
misrepresentations by solicitor. Drogula v. Federal Life Ins. Co. (Mich.) 
143(8)—Insurer, which by mistake issued, ordinary life policy using part of endowment 
form, was not barred from reforming policy after 20 years by acquiescence in error, 
where it called insured’s attention to mistake and accepted only ordinary life premiums. 
Columbian National Life Ins. Co. v. Black. (U. S.) 


§ 144. MODIFICATION. 

(1). In general. 
144(1)—Oral change in written insurance contract when founded on sufficient consideration, 
is valid. Statute prescribing standard form of policy does not prevent amendment of 
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policy, where amendment does not contravene statute. Oral agreement whereby 
written contract insuring yard cotton against fire was extended to include all cotton 
ginned by insured including platform cotton, held effective to enlarge policy’s terms. 
American Eagle Fire Ins. Co. v. McKinnon, (Ariz.) 
(2). Powers of agents and brokers. 
144(2)—Representation to insured of insurance agent having general authority to issue 
policies and make indorsements, that original policy covered addition to building, without 
necessity for alteration held binding on insurance company. Globle & Rutgers Fire Ins. 
Co. v¥; male Street: Wiest Ca CU. Ga og i kkcecsee es cinantenvcdewenceianeess 1200 
§ 145. RENEWAL. 
(1). In general. 


145(1)—Policy in force at time of loss is policy which measures rights of parties. 
Bik: Ga, i EE A ana oiscS cae aceneen sce dadccasea sccm esse na kows 
145(1)—Insured’s rights under renewal agreement attached as though original, policy con- 
tinued for another year, where renewal of fire policy was authorized. St. Paul Fire & 
Namie Tak; Cl Wr TN CRD. ook cv sccc sn ciccecegaceestccesecceenconev caus esciess _. & 
(2). Powers of agents. 
145(2)—Insurer, through agent, may renew fire policy by parol, and renewal is_ presumed 
on same terms as original policy. St. Paul Fire & Marine Ins. Co. v. Stell (Tex.) 97 
(B) CONSTRUCTION AND OPERATION. 


§ 146. er ee OF GENERAL RULES OF CONSTRUCTION. 
). 


In general. 


146(1)—Intention of parties governs construction of policy, which court has no authority 
to change. Cook v. Continental Ins. Co. (Ala.) . 


57 
146(1)—Construction of insurance policy is governed by ‘rules which usually control other 
contracts. Mauck v. Northwestern Nat. Ins. Co. of Milwaukee, Wis. (Calif.) é 738 
146(1)—Insurance policy should be so construed as to effectuate purpose designated ambiguous 
rovisions of policy must be fairly construed in favor of bencliciary. Indemnity should 
e enforced in accordance with contract, not clearly excepting accident insurance risk 
from risks assumed by insurer. Price v. Prudential Ins. Co. of America. (Fla.) ...... 557 
146(1)—Court will not change evident meaning of insurance contract and make new contract 
for partics a contract is not ambiguous. Hartford Live Stock Ins. Co. v. Everett 
et a nd 


iam he nes wud Chee cea ee de s Waetge cm ate ea eee ue ated edlte tae Dee ecuien 860 
146(1)—Court must construe insurance contract as written and give effect to language em- 


American 


ployed, and cannot make new contract for parties. New Amsterdam Casualty Co. v. 

Pe GENS a os wand cea Rees en eine eae Uke homer cad iieds bine 377 
146(1)—Language of life policy designating beneficiary is treated as testamentary. Sims 
: oth —— nae RROO Te Bale QUE ois Ssh bev tcmceta J) Wise wsusd senses cx naa beds 901 
46(1)—Insurance policies are contracts to be interpreted like other contract R 

qe Co. v. a & Rutgers Fire = Ca WAN oman ta as a oe pee meer 
146(1)—Exceptions and reservations in policy must be given effect. Parry et a Mary- 
146) B erences oS i (N, LI ree Be al * Sie ee IR on it Baad a ; . a ae oe 833 

—Language of policy, when clear, should construed in plain sense, though 
by insurer. Collabolletta v. Travelers Ins. Co. (N. Y.) wt pe ee 


es must first determine under unambiguous language of policy what loss insured 
ghinets wae. esse W.. Teareete Tk Ce COE iss ccc ees nce lb eos 1023 
1461) —_If ossible courts must construe clause of automobile gy in harmony with other 
parts of contract. Stoops v. First American Fire Ins. Co. (Tenn.) ............... 838 
146(1)—Policy constituted single agreement, and should be considered as whole, where 
single premium was charged. Great Southern Life Ins. Co. v. Jones. (U. 
146(1)—Contract of insurance is to be construed as whole, and provisions in rider, when 
in conflict with provisions of policy proper, povern. _Waener Electric Corporation v. 
, says — & Sonar & RNIN BONE Cie SOPs Os baer aca Sock duncty sont 847 
46(1)—Unambiguous terms of insurance contract are aia in plain, ordinary, ular 
sense. United States Fidelity & Guaranty Co. v. Guenther, PU. : Sly = , _ — 
146(1)—Rights arising from accident policies must be determined with careful reference to 
terms of each policy. London Guarantee & Accident Co. Ltd. v. Leefson. 


146(1)—Fire policy must be construed as whole. Johnson v. Inland Empire Winer” Mit — 
Fire Ins. Co. RPI elec soe onenbsrcl eid. guied vee a Cae ena eo een eee 539 
(2). Language of policy. 


146(2)—Insurer’s constitution and by-laws soueine payment of dues on Ist of month, 
with ten days grace permitted payment on 11th. day. Provision of insurer’s constitution 
and by-laws, permitting payment of dues ten “days after 1st. of month, prevails over 
eections requiring payment by tenth day. United Order of Good Samaritans v. Grigsby 
146(2)—Courts must not create ambiguity in policy. Kirkby v. Federal Life Ins. Go. (U. S$) = 
(3). Liberal or strict construction. 
146(3)—Policy will be construed favorably to insured in case of doubt. Cook v. Continental 
seseten = CREE. ofa cou cunanieang ee ke eee 57 
—Insurance contracts or ambiguous ‘clauses therein are ‘liberally constru 
favor. Life & Casualty Ins. Co. of Tennessee v. Peacock (Ala.) construed i in insured’s 129 
146(3)—Insurance policies should receive liberal and reasonable construction in favor of 
beneficiaries. If doubt existed as to construction of life insurance contract, it should be 
interpreted against insurer drawing contract. Fowler v. Unionaid Life Ins. Co. (Ark.) 3 
146(3)—Forfeiture provisions must be strictly construed against insurer and interpretation 
most favorable to insured or other claimant ado — in case of ambiguity. Witherow v. 
United American Ins. Co. of Pennsylvania. ( 


146(3)—Insurance policy should be so construed as to ais purpose designated ambiguous ” 
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provisions of policy must be fairly construed in favor of beneficiary. Price v. Prudential 
Ins. Co. of America. (Fla.) 
146(3)—Insurance certificate, issued by railroad to employee, covering accidents while in ser- 
vice of company and on duty, should be liberally cénstrued. Chicago & E. I. Ry. Co. 
v. Schraeder (Ind.) 
146(3)—Ambiguous language of policy must be construed most favorably to insured. Fidelity 
Health & Accident Co. v. Holbrook. (Ind.) 
146(3)—Ambiguous accident insurance policy should be construed most liberally in favor of 
insured. Inter-Southern Life Ins. Co. of Louisville, Ky. v. Bowyer. (Ind.) 
146(3)—Provision in insurance policy for forfeiture on. account of promissory warranty or 
condition subsequent being for insurer’s _— must be wend construed. Hartford 
Live Stock Ins. Co. v. Everett et al. (Ind.) .. 
146(3)—Rule that insurance policies are construed most strongly ‘against insurer does not 
ordinarily apply to mutual insurance companies. Rickel v. Republic Mut. Fire Ins. 
Co. (Kan.) 
146(3)—Limitations and conditions in policy expressed in restrictive language will not be 
applied, unless their language plainly requires such construction. New Amsterdam 
Casualty Co. v. Pickrell. (Ky.) . 
146(3)—Insurance policies will not be construed most strongly — insurer, but in accord- 
ance with intention of Brownstein v. New 
York Life Ins. Co. d.) 
146(3)—Automobile policy is construable in favor of assured, ‘and exceptions to general liability 
are construed against insurer. Pawlicki v. Hollenbeck. (Mich. 
146(3)—Insurance policies are construed most favorably to insured. 
Life Ins. Co, (Mo.) 
146(3)—Ambiguous insurance policy, reasonably susceptible to two interpretations. should 
be given one more favorable to assured. Bennett v. Providence Fire Ins. Co. (N. C.) .. 982 
146(3)—Fire policy will be held to cover articles clearly covered by insurance clause and not 
clearly excluded by exemption clause; fire policy will be strictly construed against insurer 
which prepared it. Coad v. London Assur. Corporation. Oh ebr.) 529 
146(3)—Insurance contract must be construed to give effect to intention of parties and 
effect given to all its provisions. Finery Silk Stocking Co. v. Aitna Ins. Co. (N. Y.).. 390 
146(3)—Language of policy, will be construed in favor of insured and interpretation giving 
greatest indemnity will be preferred. Parry et al. v. Maryland Casualty Co. (N. Y.) .. 833 
146(3)—Ambiguities in contract must be epee favorably to insured. Hampe v. Metro- 
politan Life Ins. Co. (Mo.) 472 
146(3)—Insurance contract provisions, in case of ambiguity, ‘will be viewed in light most 
favorable to insured. Interpretation of life insurance contract working forfeiture must 
be avoided if possible. Brams v, New York Life Ins. Co.. (Pa.) 918 
146(3)—Mutual benefit association’s constitutional provision in nature of clauses of defeasance 
must be strictly construed in favor of insured. Central Texas Mut. Life Ass’n. v. 
Beaty et al. (Tex.) ‘ i See as Gre 5 
146(3)—Ambiguous policy is construed most strongly ‘against company and in favor of in- 
sured. Southern Travelers’ Ass’n. v. Wright (Tex.) : 
146(3)—In construing insurance contracts, where meaning is doubtful, ‘benefit of doubt is 
given insured. Grand Lodge, Colored Knights of Pythias of Texas v. Moore. (Tex.).. 26 
146(3)—Doubt as to expressions used in policy must be construed in favor of beneficiary. 
Federal Life Ins. Co. v. White. (Tex.) 
146(3)—Policy will be construed most favorably to insured to avoid forfeiture. Great 
Southern Life Ins. Co. v. Jones. (U. S.) ; pete SS AEE 
146(3)—-Policy is construed most strongly against insurer. Commercial Union» Assur. 
Ltd. v. Jass et al. (U. S. : 
146(3)—Ambiguous insurance contract is construed most favorably to insured. —, 
States Fidelity & Guaranty Co. v. Guenther. (U. S.) 
146(3)—Ambiguities in policies prepared by insurer are ee in insured’s favor. Globe. 
& Rutgers Fire Ins. Co. v. Baylen Street Wharf Co. (U. S.) ..... 
146(3)—Insurance policy should be construed liberally in favor of insured ‘and ‘strictly 
against insurer. Copen v. National Ben Franklin Fire Ins. Co. (W. ; 
146(3)—Policy should be most liberally construed in insured’s favor. Milom v. Norwich 
Union Indemnity Co. (W. Va.) 
146(3)—Fire policy should be construed so as to validate it, if provision for invalidation by 
foreclosure proceedings be ambiguous. Millard et al. v. North River Ins. Co. et al. 
( Wis.) anh 
(4). Standard policy. 
146(4)—Words used in_standard form of —, " 
ordinary meaning. Long v. er et al. 
§ 147. WHAT LAW GOVERN 
(1). In general. 
147(1)—Rights under life insurance policy held not determinable by laws of state where in- 
surer had home office. Hoskins v. Hoskins (Ky.) 
(2). Place of contract. 
147(2)—Insurance contract is interpreted by law of place where made. Under fire policy 
covering merchandise d¢pendent for validity on local agent’s countersignature and 
delivery, place of_contract is where agent countersigns and delivers policy. Kustoff v. 
Stuyvesant Ins. Co. (Tenn.) ... 761 
§ 150. MATTER ON MARGIN OF OR SLIP ATTACHED TO POLICY. 
150—Indorsement in ink, on standard fire policy issued by town mutual company, on top of 
back of policy immediately over describing or indorsing Ss held not part of policy. 
Wojtzak v. Hartland Farmers’ Mutual Fire Ins. Co. C 


1380 





Topical Index 


S 154: Ota PF OCRTEee POLICY AND ACCOMPANYING PAPERS. 
1). n general. 

151(1)—That insurance policy should receive liberal and reasonable construction in bene- 
ficiaries’ favor does not justify selecting certificate or application alone, where parties 
agreed that application, certificate, and by-laws constituted contract. Fowler v. Union- 
aid Life Ins. Co. (Ark.) as 

151(1)—Provisions of insurance application and paymaster’s ‘order held_ part of “terms of 
policy” within meaning of expiration clause. Stanford v. Provident Life & Accident 
Insurance Co. (Tenn.) 

151(1)—All appropriate provisions ‘of cargo policy, not excluded by certificate of ' freight 
insurance thereunder, including one-year limitation for suit, are part of contract. Recital 
that certificate represents policy and references to liability under certificate held not to 
indicate intent to substituté certificate, for marine policy, Marine policy, including one-year 
limitation for suit, held part of insurance contract originally made by binder. New York 
& Oriental S. S. Co. v. Automobile Ins. Co. (U, S.) POE RS 

(2). Application as part of the contract. 

151(2)—Court must construe policy and application provisions pee, in determining pre 
mium due dates. Hampe v. Metropolitan Life Ins. Co. ( 

§ 152. CONSTRUING STATUTES AND CHARTER, BY-LAWS, OR RULES OF IN- 

SURER AS PART OF POLICY. 
(1). Charter and by-laws. 

152(1)—Policy must specify whole of contingency insured against, including exceptions, and 
general language of policy cannot be limited by by-laws. International Travelers Assn. 
v. Francis. (Tex.) ..!. wake ae 

(3). Statutes and ordinances. 

152(3)—Liability insurance bond required of carrier held statutory bond, binding insurer in 
accordance with statute. Crozier v. Hawkeye Stages Inc. et al. (Ta.) 

152(3)—Policy or_rider not approved by superintendent is invalid only to extent of conflict 
with statute. Metropolitan Life Ins. Co. v. Conway, Supt, of Ins. (N. Y.) ‘ 

152(3)—Statute specifying stand: ard provision for liability policy cannot be varied by incon- 
sistent contractual provisions. Brustein v. New Amsterdam Casualty Co. (N. Y.) 

152(3)—Statutory provisions, affecting insurance should be treated as ade of policy. Great 
Southern Life Ins. Co. v. Jones. (U. S.) ‘ 

152(3)—South Dakota statutes become integral part of fire policy issued in such state. Pos- 
pisil v. National Fire Ins. Co, of Hartford, Conn. (U. Ss. 

t£2¢3)—Ordinance making it —- to repair frame building damaged to extent ‘of 50 
per cent constitutes part of fire insurance contract binding insurer; presumption is that 
parties contract with reference to existing statutory limitations and requirements. 
Citizens’ Ins. Co. v. Barnes et al (U. S.) 

152(3)—Where state was incorporated into policy and made part thereof, policy the reby 
became contract for benefit of party injured. Elliott v. Indemnity Ins. Co. of North 
America. (Wisc.) . 

§ s EVIDENCE TO AID CONSTRUCTION. 

155—Where language of life policy is ambiguous, if it is not presumed that legislature in pre- 
ae incontestable clause inte _—™ language to be construed favorably or SPREE to 
either party. Chicago Nat. Life Ins. Co. v. Carbaugh. (IIl.) ; 

§ 156. PARTIES TO CONTRACT AND RELATIONS BETWEEN THEM. 

(1). In general. 
156(1)- Designation of both seller and buyer as assured held not affected by other provisions. 
Assured” means those to be indemnified and may be singular or plural. Rent-A-Car 
Co. v. Globe & Rutgers Fire Ins. Co. (Md.) 

:S6(1 7i--Paees of automobile purchase note indorsing same to finance company as guarantor 
held not covered in insurance policy indemnifying finance company and indorsers of 
notes. Persons not parties to contract of insurance are not entitled to strict construction 
of language against insurer in determining whether contract was made for their benefit. 
National Fire Ins. Co. of Hartford, Conn. v. Maddox et al (Mo.) , 

156(1)—In_ determining beneficiary under life policy, intention of parties, ‘and especially 
insured’s intention indicated by circumstances, governs. Sims v. Missouri State Life 
Ins. Co. (Mo.) 

156(1)-—Employee not employed when group insurance “was ‘issued, and incapacitated after five 
months, held “new employee,” requiring six months’ service before covered. Group 
insurance policy held to cover only employees actually working when policy became ef- 
fective and absent employees after return in good health. Employee incapacitated after 
five months’ service, but receiving wages subsequently, held not within group policy cover- 
ing employees only after six months’ service. Insurer’s delivery of group certificate 
without inquiring whether assured was still employed held not waiver of defense based 
on lack or required service. Arment v. Metropolitan Life Ins. Co. (N. J.) 

§ 161. PROPERTY COVERED BY INSURANCE AGAINST FIRE OR OTHER 

CAUSE OF LOSS. 
§ 163. DESCRIPTION OF PROPERTY. 
(2). Additions and new structures. 

163(2)—Windstorm policy covering boathouse “with adjoining and connecting additions” 
excluding temporary or board roof additions or buildings in process of construction, 
covered addition constructed after execution of policy. Globe & Rutgers Fire Ins. C 
v. Baylen Street Wharf Co. (U. S.) 


§ 163%. IN GENERAL. 
163%2— “Cottonseed meal held not covered by mutual company’s insurance policy covering 
‘grain” in granary. Rickel v. Republic Mut. Fire Ins. Co. (Kan.) 
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163%4—Fire policy will be held to cover articles clearly covered by insurance clause and not 
clearly excluded by exemption clause; fire policy will be ener construed against insurer 
which prepared it. Coad v. London’ Assur, Corporation. (Nebr.) 

163'%4—Burglary policy, defining “property” as articles belonging to insured or insured’s 
relatives permanently residing with him, covered wife’s jewelry. Rosen v. Royal In- 
demnity Co. (N. J.) 

163'4—Insurer is not liable for mistake in description of property oy agent who was insured’s 
agent for purpose of selecting mney to write policy. Affleck v. Kean. (R. I.) 

§ 175. COMMENCEMENT OF RISK. 

175—Risk under life policy commences on completion of contract, whether completion occurs 
on approval of agate payment of premium or delivery of policy. National Life 
& Accident Ins. Co. v. Bridgeforth. (Ala.) 

175—Delivery date and payment of first premium marking effectiveness of policy, not prior 
ue date reed therein determines premium due dates. Hampe v. Wasrenuiiten Life 
Ins. Co. (Mo.) 

175—-Where tornado policy issued by defendant was to become effective only on cancellation 
of another policy, which was not cancelled at time of storm, subsequent cancellation 


could not affect. defendant’s rights. Chicago Fire & Marine Ins. Co. v. Hyde Park 
Congregational Church. (U. S. : 


: ) 

§ 176. TERM AND DURATION OF RISK. 

§ 177. —— TERM FIXED BY POLICY IN GENERAL. 

177—Group policy providing insurance of employee ends when leaving employer’s service, by 
expressed terms fixed coverage period. Beneficiary of deceased employee cannot sue on 
group policy where employee after lay off had not returned to work within six months as 
terms required. Colter v. Travelers Ins. Co. (Mass.) 

§ 179%. LOANS ON POLICIES. 

179%—Insured’s wife as beneficiary, by executing loan agreement, assented to substitution of 
insurer for her to extent of its interest. oan on policy under loan agreement executed 
by insured and beneficiary held advance and did not create debtor and creditor relation. 
On insured’s death beneficiary wife held entitled to amount of policy, less loan from 
husband’s estate. Dartmouth College et al. v. Bartholomew et al. (N. Y.) 

VI. Premiums, Dues and Assessments. 

§ 180. NATURE AND GROUNDS OF OBLIGATION. 

180—Defendant accepting policy was obligated to pay premium. Instruction in effect that, 
in addition to finding defendant accepted plaintiff’s policy jury must find defendant agreed 


to pay premium, held erroneous. Continental Casualty Co. v. Monarch Transfer & 
Storage Co. (Mo.) 


§ 182. PERSONS TABLE FOR PREMIUMS. 
182—Mortgagee knowing fire policy required mortgagee to pay premiums if mortgagor 


defaulted, or knowingly accepting benefits, contracts to pay premium on oe? 
default. Security Ins. Co. v. Eakin. (Ga.) 


§ 186—PAYMENT OF PREMIUMS. 
(2). Time of payment. 
186(2)—Application and paymaster’s order held to show intention that first installment of 
premium on policy dated in March was payable in May and not ae until _ 
of same year. Stanford v. Provident Life & Accident Ins. Co. (Tenn.) 
§ 188. ACTIONS FOR PREMIUMS. 
18S—Under “level premium plan” estimated cost of insurance of life is uniform throughout 
life of contract. Atlantic Life Ins. Co. v. Moncure. (U. S.) 
(1). In general. 
188(1)—Agent of insurer procuring policy for insured and paying premium as intended may 
"ge ana advanced for insured’s benefit. Henry Darling, Inc. v. Harvey Given 
0. a. 
(2). Pleading and evidence. 
188(2)—Plaintiff, suing on account, need only allege defendant indebted in amount thereof 
and annex to petition copy of account duly itemized; grounds for defendant’s liability 
need not be set out in suit on account whether defendant is natural person or corporation. 
Account sued on should be itemized by attachment of bill of particulars to petition; peti- 
tion on account is sufficient, if plainly, fully, and distinctly setting forth ground of 
complaint or cause of action omen on; account for insurance " paraidet containing items 
“elevator liability 10-6-23 to 10-6-24 Pol. 1421734 Globe Indemnity $97.60,” held suf- 
ficiently itemized. Where etition on account for insurance premium did not affirmatively 
show express contract evidence of excessive charges was erroneously excluded. Henry 
Darling, Inc. v. Harvey Given Co. (Ga.) 
188(2)—In insurer’s action for insurance premium, evidence of insurer’s refusal to defend 
suit by defendant’s employee held improperly admitted, where plaintiff had refused to 


assume liability because of ony in giving notice. Continental Casualty Co. v. Monarch 
Transfer & Storage Co. (Mo.) . 


(3). Trial, judgment and review. : 
eee required directed verdict for plaintiff suing on note. Howell-v. Wilson. 


r 

£838(3)—Court should have dismissed insurer’s suit for premium as of nonsuit where neither 
claim nor payment of premium was established. Royal Indemnity Co. Inc. v. Shreveport 
Macaroni Mfg. Co. Inc. (La.) ae 

188(3)—Allegation defendant agreed to pay premium on policy did not justify instruction 
jury, besides defendant accepted policy, must find defendant agreed to pay premium. 
Continental Casualty Co. v. Monarch Transfer & Storage Co. .) 

§ 191. POWER AND DUTY TO MAKE ASSESSMENT 

191—Mutual insurance company can only collect one membership fee, and it is optional 
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whether it will collect any Mutual company by-laws providing application must be accom- 
panied by membership fee, held ineffective to impose membership fee. Southern Travelers’ 
Ass’n. v. Wright (Tex.) ; 
§ 192. LIABILITY TO ASSESSMENT 
(1). In general. 
192(1)—“Contribution” as used in death benefit certificate, held to have same meaning as 
“assessment” where contribution had to be paid to prevent loss of member’s rights. Jones 
v. Loaleen Mut. Ben. Ass’n.  (Ill.) 
§ 195. LEVY AND COLLECTION OF ASSESSMENT. 
(2). Notice of assessment. 
195(2)—Insurer held not estopped to deny that it was town mutual company by incorporating 
statute eenlicable to such companies in notice of assessment. Cotter v. Central Mut. 
Hail & Cyclone Ins. Co. of Appleton, Wis. (Wis.) 
§ 198. REFUNDING OR RECOVERY OF PREMIUMS. OR ASSESSMENTS PAID. 
(1). Grounds of recovery in general. 
198(1)—Insurer held not liable to one advancing money to applicant for premium, though 
money was paid direct to imsurer’s agent. Pioneer Reserve Life Ins. Co. v. Smith. 


(Ark.) ; ‘ ; 

198(1)—-Where insurer admitted liability under accident "policy and paid part of claim 
insured could not rescind and obtain return of unused premium. Eubanks v Missouri 
National Life Ins. Co. (Mo.) é 

198(1)—All premiums cannot be recovered where valid policy has been issued and risk as- 
sumed, but question goes to amount of recovery, not right of action. Dougherty v. 
Equitable Life Assur. Soc. of the United States (N. Y.) 

198(1)—Premiums paid during period of disability held not recoverable, where notice of 
disability was not oe during insured’s life. Yohalem v. Columbian National Life 
Ins. Co, (N. Y.) ; ae 

(5). Avoidance or forfeiture of policy. 

198(5)—Generally willful fraudulent misstatement of age by one over insurable age limit pre- 
cludes recovery of premiums. Modern Order of Praetorians v. Wilkins. (Ala.) 

198(5)—Where policy is void from beginning, insured is entitled to return of premium, but 
not where policy becomes void through conduct of insured after risk attaches. American 
Ins. Co. v. Woolfolk et al. (Ind.) : ‘ cub olan boats ahs 

(6). Actions. 

198(6)—Evidence that insurer had reputation of repudiating its contracts held prejudicial, 
erroneously admitted in suit to recover premiums. Industrial Life & Health Ins. Co. 
v. Simmons. (Ga.) 


VII. Assignment or other woneliee a Peli. 


§ 200. WHAT LAW GOVERNS. 

200—Assignment of life policy executed in state where assignor lived will be tested by law of 
such state. Assignment of life policy executed and delivered in state by parties living 
in state =: be measured by laws of state. Fourth Nat. Bank of ney v. Wool- 
folk. (Ala.) 

§ 205. CONSENT OF BENEFICI: ARY TO ASSIGNMENT ‘BY INSURED. 

205—Assignment of life’ policy not reserving right to change beneficiary made in state by 
residents of state would be void without consent of beneficiary. Written assent of 
beneficiary in policy not reserving right to change beneficiary is required for valid assign- 
ment of policy. Fourth Nat. Bank of Montgomery v. Woolfolk. (Ala.) 

§ 207. CONSENT OF INSURER 

(2). Sufficiency and effect of consent. 

207(2)—Insurer consenting to transfer of fire policy was estopped to contend that transfer 
was invalid. Houck et ux v. American Eagle Fire Ins. Co. (N. C.) 

§ 208. VALIDITY OF ORAL STATEMENTS. 

208—Oral assignment of fire insurance policy was valid. Boyce v. Farmers’ Mut. 
Ass’n. (Ia.) . ‘ 

208—Assignee of insurance policy held entitled to proceeds under testimony establishing 
parol assignment by insured. Lynch’s Estate. (2 

§ 209. FORM AND REQU ISITES OF ASSIGNMENT IN WRITING. 

209—Written assignment of life policy held good equitable assignment as against insured, 
though no notice was given company, assignee did not receive possession, and assignment 
was not indorsed thereon. Klebba v. Struempf. (Mo.) ...... 

209—Mere indorsement changing beneficiary on life policy does not in itself constitute 
assignment. Beaver Trust Co. v. Northwestern Mutual Life Ins. Co. a.) 

§ 215. TRANSFER OF SU BJECT OF INSURANCE WITHOUT POL 1eY, 

215—Agreement is mere personal contract not incidental to or transferable with subject- 
matter unless by virtue of special stipulations. manne Co. v. Globe & Rutgers 
Fire Ins. Co. (Md.) ; , 

§ 218. RIGHTS AND LIABILITIES OF ASSIGNEE. 

§ 219 —— IN GENERA 

219—Assignee’s rights in i insurance can rise no higher than those of assigner. Boyce v. 
Farmers’ Mut Ins. Ass’n. (Ia.) 

219—Assignment of insured’s interest in life policy vested in assignee only right originally 
vested in insured. Clause requiring surrender of life policy to collect cash surrender 
value held, binding on assignee of absconding insured’s interest. Kothe v. Phoenix 
Mutual Life Ins. Co. (Mass.) 


222. —— TRANSFER AS COL LATERAL SECURITY. 
222—Insured’s assignment of life policy to doctor held security for indebtedness and doctor’s 
assignee could recover only amount equal to indebtedness at time of insured’s death, 
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walance going to insureds administratrix. Home Life Ins. Co. of New York v. Mas- 
terson et al (Ark.) 

222—Ljife-policy is chose in action, which may be assigned or pledged to anyone having in- 
surable interest in insured’s life. Hoskins v. Hoskins. (Ky.) 

$ 225. REASSIGNMENT. 

225—Exclusion of evidence respecting course of dealing respecting premium payments on 
accident policy, offered on issue of payment, held error. Durnin v. AXtna Life Ins, Co. 
(N. Y.) 

VIII. Cancellation, Surrender, Abandonment, or Rescission of Policy. 


$ 228. RIGHT OF INSURER TO CANCEL. 
228—Insured may waive benefit of provision that company might cancel policy on five days’ 
notice. Firemens Ins. Co. v. Simmons et al. (Ark. 
228—Fire policy providing for cancellation by insured or insurer on five days’ notice author- 
izes insurer to cancel without reference to motive. Camp v. Ajtna Ins. Co, (Ga.) ....1211 
228—Bill to cancel policy because of alleged violation of term of application by insured 
stated cause of action in equity. Insurer’s right to defend suit on policy for accrued 
disability was not adequate remedy at law preventing bill in equity to cancel policy. 
New York Life Ins. Co. v. Jensen. (U. S.) 
§ 229. NOTICE TO CANCEL. 
(1). Necessity of notice. 
229(1)—Fire policy cannot be cancelled by insurer without notice to insured and refund of 
unearned premium. Union Fire Ins. Co. v. Stone. (Ga.) 
229(1)—Insured or its agent may waive provision in fire policy that it may be cancelled by 
five days’ written notice from insurer. N. Pelaggi & Co. v. Orient Ins. Co. (Vt.) 
(3). Notice to agent or broker. 
229(3)—Insurer’s agent may be insured’s agent to accept cancellation notice and reinsure 
property in another company. Insurer’s agent held insured’s agent to accept notice of 
ee ys to write policy in another company. Firemens Ins. Co. v. Simmons 
et al. i ‘ 
229(3)—Insurance agent, having authority only to renew policy, was not agent of insured 
-*, co right to receive notice of cancellation. Gulf Ins. Co. v. Landamore et al. 
(Tex. ; hat Me ce oe . 
229(3)—Authority merely to procure insurance does not entitle agent 
thereof. N. Pelaggi & Co. v. Orient Ins. Co. (Vt.) 
(4). Authority of agent to waive notice. 
229(4)—Insurance agent was without right to cancel policy held by insured without notice to 
him and substitute another policy. Gulf Ins. Co. v. Landamore et al. (Tex.) 
229(4)—Insured or its agent may waive provision in fire policy that it may be cancelled by 
five days written notice from insurer. Insurance agent, agreeing to keep insurance in 
effect among unspecified companies, has authority to transfer policies without insured’s 
knowledge or consent. Insurance agent may have right to accept cancellation or sub- 
stitution of policies without being so authorized in any formal manner. Agents were 
authorized to accept on insured’s behalf cancellation of policy by insurer, hence defendant 
company was liable on new policy issued without insured’s knowledge. N. Pelaggi & 
Co. v. Orient Ins. Co. (Vt.) 


$ 230. REPAYMENT OF UNEARNED PREMIUM ON CANCELLATION. 

230-—Insurance agency was required to repay unearned premium prior to cancellation of pol- 
wy. Ofter to repay unearned premium after loss was too late to avoid liability on 
policy on ground of cancellation. Annes v. Carolan-Graham-Hoffman, Inc. (Ifl.)........ 

230—Where insurer gave notice of cancellation of policy providing that unearned premium 
should be returned on surrender of policy, but did not return unearned premium, policy 
held not canceled. Brown v. Presidential Fire & Marine Ins. Co, (Mo.) 1241 

230—Return of unearned portion of premium with notice of cancellation held’ unnecessary to 
effect cancellation of accident policy; “actually paid by insured.” Unless soliciting 
agent’s payment of premiums when billed therefor constituted mere regulation of accounts 
transaction operated as “‘payment’’ of premium, within cancellation provision. Durnin 
vy; Mitna Late Ins. Co CGN. Y.) 

§ 232. ACTS CONSTITUTING CANC 

232—Failure to return loan certificate after canceling life policy, never surrendered by insured 
held not to authorize recovery thereon. Stamping words, “Do not write,” on lapse report 
by officer of insurance company, held not indicative of wrongful intent, in view of other 
evidence of purpose thereof. Wolfberg v. State Mut. Life Assur. Co. of Worcester 
Mam AGS Fads owes ’ 

§ 235. EVIDENCE OF CANCELLATION. 

235—Evidence held not to establish waiver by insured of repayment of unearned premium 
required before cancellation of policy. Annes v. Carolan-Graham-Hoffman, Inc, cil.) 399 

235—Burden was on liability insurer to prove that policy had been cancelled. Joslin vy, 
Hudson Casualty Ins. Co. (N. J.) : 


§ 237. REMEDIES FOR WRONGFUL CANCELLATION. 


237—Insured suing for damages for wrongful discontinuance of life policies was not required 
during, litigation to accept _insurer’s proposal to reinstate policies at original premium 
Liberty Life Ins, Co. v. Olive. (Ark.) . Ss oo 230 

237—Petition to enjoin cancellation of fire policy on improper notice to deprive insured of 
protection and accelerate security against property held demurrable. Camp v. ARtna 
Ins. Co, (Ga.) 


237—Insured voluntarily ceasing payment of premiums and abandoning policy cannot “a 
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Ganon St its cancellation. Wolfberg v. State Mut. Life Assur. Co. of Worcester, 

ass 

§ 240. ACTS CONSTITUTING SURRENDER AND ACCEPTANCE. ; 

240—Cancellation of fire policy at insured’s request self effective, before fire, notwithstanding 
delay until after fire in return of unearned premium, due to controversy as to amount 
thereof. Ellis v. Hartford Fire Ins. Co. (Tex.) 

§ 242. EVIDENCE OF SURRENDER 

242—Evidence held not to show that liability policies in effect on delivery to insured’s agent 
were returned before liability attached. Drucker v. Dutcher et al. (Ohio.) 

§ 244. REPAYMENT AND RECOVERY OF PREMIUMS OR PAID-UP VALUE ON 

SURRENDER. : 

244—Insured’s right to cash surrender value under life policy is contractual. Neither 
insured nor assignee can, as matter of right, collect cash surrender value where neither 
policy nor statute provide for cash value. Assignee of life policy containing no provision 
for cash surrender value cannot, against insurer, demand payment of cash surrender value 
on default of assignor. Petition by assignee for security of life policy not providing 
for cash surrender value not showing insured was dead did not state case for recovery 
of surrender value. Penn Mutual Life Ins. Co. v. Taggert. (Ga.) 

244—Cash surrender clause held binding on life policy, whether issued or delivered in com- 
monwealth by foreign company or issued by domestic company. Compliance with cash 
surrender clause is condition precedent to recovery of cash surrender value of policy by 
a creditor, or trustee in bankruptcy. Kothe v. Phoenix Mutual Life Ins. Co. 
( ) 

§ 246. RECISSION ‘BY AGREEMENT OF PARTIES. 

246—Right to cancel fire policies, surrendered, after accepting drafts in payment of loss 
held not dependent on written notice and tender of unearned premiums. Celi et al 
v. Pennsylvania Fire Ins. Co. (Mass.) 

246—Facts alleged in defenses, sufficient on face, must be accepted as true on motion for 
summary judgment or alternative relief. Insurer’s defenses of rescission and accord 
and satisfaction held sufficient on motion for summary judgment or alternative relief, in 
absence of fraud or deceit. Tully v, New York Life Ins. Co. (N 

§ 249. ACTIONS FOR RECISSION. 

249—Stipulations in insurance policies are conditions which insured must comply with to 
recover from insurer. Kothe v. Phoenix Mutual Life Ins. Co. (Mass.) 

249—Insurer’s delay of three months in suing to cancel policy after learning of false repre- 
sentations was not laches. Manley et al v. Pacific Mutual Life Ins. Co. ) pi 

249—Evidence sustained finding that there was no breach of provision relating to consulting 
or being treated by physician after medical examination. Evidence sustained finding 
that there were no false representations in application for life and ce insurance, 
New York Life Ins. Co. v. Griffith et al. (U. S.) ... 


IX. Avoidance of Policy for Misrepresentation, Fraud or Becach of ‘War- 


ranty or Condition. 
(A) GROUNDS IN GENERAL. 


§ 250. STATUTORY PROVISIONS. 
. In general. 
250(1)—-Statute providing no statement of insured shall avoid policy, unless contained in 
written application attached to policy, cannot be extended by implication Regent plain 
meaning. New York Life Ins. Co. v. Buchberg et al. (Mich.) 
§ 252. REPRESENTATIONS. 
§ 253. IN GENERAL. 
253—Material representation to avoid insurance policy must be false and known to be such 
by insured or presumed to be within his personal baawtelge. ——s Life ine. Co. 
of America v. Brimmer. (U. S.) , ‘ 
§ 256. —— EFFECT OF MISREPRESENTATION. 
(1). In general. 
256(1)—False representations by insured in application for life and disability aay constitute 
valid defense. New York Life Ins. Co. v. Griffith et al. Ss.) 
(2 Knowledge and intent of applicant. 
256(2)—False representations will not avoid policy unless insured knew or is chargeable 
with knowledge of their falsity. Security Life Ins. Co. of America v. Brimmer. (U. S.) 
§ 263. WARRANTIES. 


§ 268. EFFECT OF BREACH. 

268—Where premium in fire policy is declared to be warranty, only concern of ~ourts, absent 
statutory enactment, is to ascertain whether it has been complied with. Davis v. Na- 
tional Fire Ins. Co. et al (La.) 


(B) MATTERS RELATING TO PROPERTY oR INTEREST INSURED 


§ 282. TITLE OR INTEREST OF INSURED. 
(1).Construction and effect of provisions of policy. 

282(1)—Provisions of fire policy requiring unconditional and sole ownership speak of date of 
issuance. Foristiere v. Etna Ins. Co. (Cal.) a 

282(1)—-Fire policy covering building, fixtures and equipment held not void, because building 
contained personal property insured bought on conditional sales contracts. Zecchini v. 
Chicago Fire & Marine Ins. Co. (Cal.) 

282(1)—Invalidity of fire policy because of insured’s lack of title or interest held not de- 
pendent on whether he knowingly SeepeneEe or concealed nature “ interest. Friede 
v. Mercury Ins. Co. (Wis.) eae ; ‘ 
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2). Character of title or interest in general. 
282(2)—Insured claiming under grantors in possession of land for more than seven years 
eld “owner” within fire policy. Firemens Ins. Co. v. Simmons. (Ark.) 
282(2)—Bill of sale for property including land to corporation gave corporation equitable 
ownership sufficient to make it sole and unconditional owner under fire policy. Deed 
three days after amendment substituting another as insured, and before payment of 
premium and fire, held contemporaneous with policy in determining whether insured was 
sole owner. Royal Ins. Co. v. Bailey et al. &. $) 
. Title in husband or wife. 
282(5)—-Husband holding estate in fee simple by entireties is sole and unconditional owner 
within fire policy. Connecticut Fire Ins. Co. v. McNeil. (U. 
(6). Effect of mortgage or other lien. 
282(6)—Fire policy could not be held invalid because of forclosure proceedings or notice of 
sale under mortgage or trust deed. Foristiere v, AStna Ins. Co. (Cal.) 
282(6)—Insured’s pledging of personal property did not avoid fire policy as rendering in- 
sured’s title “other than unconditional and sole ownership.” Dunsmore v. Franklin 
Fire Ins. Co. (Pa.) eke : Sat 
282(6)—-Purchase money mortgage by purchaser held part of transaction whereby purchaser 
secured title when substituted as insured in determining unconditional ownership. The 
outstanding mortgages held not a breach of condition in insurance policy that insured 
is sole and unconditional owner. Royal Ins. Co. v. Bailey et al. . ese 
(8). Vendor and purchaser of real property. 
282(8)—Vendee in default is not unconditional and sole owner or fee-simple owner within 
fire policy. Friede v. Mercury Ins. Co. (Wis.) 
§ 283. INCUMBRANCES. 
(1). In general. 
283(1)—Failure of insured to disclose pendency of action to enforce lien held not within 
provision forfeiting policy for fraud, where no inquiry was made concerning matter. 
7Etna Ins. Co. v. Weekley. (Ky.) 
283(1)—Mortgaged machinery affixed to realty held fixtures as between insurer and insured, 
under policy prohibiting incumbrance or personalty. Fire policy covering building and 
machinery separately did not show intention to consider machinery attached to realty 
a personalty prohibited from being incumbered. Royal Ins. Co. v. Bailey et al. (U. S.) 
§ 286. SPECIAL CIRCUMSTANCES AFFECTING RISK. 
286—Representation that jewelry insurance had never been cancelled or refused held fraudu- 
lent where insurance had several times been refused corporation of which insured was 
president and majority of stockholders. United States Merchants & Shippers Ins. Co. 
v. Klipper (N. Y.) . 
§ 288. OTHER INSURANCE. 
(1). In general. 
288(1)—Where first policy covered mortgagee’s interest, secret intention of mortgagor that 
second policy should cover only his equity could not vitiate terms of policy against 
double insurance. British America Assur. Co. v. Mid-Continent Life Ins. Co. (Tex.) 
(2). Concurrent insurance. 
288(2)—Fire policy prohibiting concurrent insurance is not void because of existence of other 
policy, in view of agreement for cancellation of such other policy at time of issuance of 
policy in suit. North River Ins. Co. v. Loyd. (Ark.) 
(C) MATTERS RELATING TO PERSON INSURED. 
§ 291. HEALTH AND PHYSICAL CONDITION. 
. (1). In general. 
291(1)—It being undisputed that insured was suffering from tuberculosis when she signed 
application, there was breach of warranty arising from statement therein that she was 
not diseased in any way. Zeilman v. Central Mut. Ins. Ass’n. (Mo.) 
291(1)—-Application provision that insurance should be in force from appl 
a4 by o's) fraudulent nondisclosure of health facts. New York Life Ins, Co. v. 
ay. . 


(3). 


291(3)—Where insured’s representations regarding health were honestly made, and justified 
y his knowledge at time of application, fact that representations proved unfounded by 
subsequent events did not avoid policy. Chase v. Sunset Mutual Life Ass’n. (Cal.).... 

291(3)—Insurer was entitled to cancellation of health and accident policy for false representa- 
tions touching physical condition of insured and previous consultations and treatment by 
physicians. Insurer’s knowledge of particular physical ailment did not operate so as to 
create estoppel as respected other false representations in application. Manley et al v. 
Pacitic Mutual Life Ins. Co. (U. §$ mate Sata ie eae = eae 

(5). Good or sound health, 

291(5)—Words “sound health” in life policy written without medical examination held 
equivalent to words “good health’ in application. Tool v. National Life & Accident 
ima, Co. ian.) ... 

§ 292. MEDICAL ATTENDANCE. 

292—Beneficiary is bound by medical attendance condition, though insured’s attention was 
not called thereto. Souza v. Metropolitan Life Ins. Co. (Mass.) se tet oat 

292—Question as to insured consulting physician, immediately following question, ‘“‘Are you 
in good health?’’ was limited to ailments affecting general health. Nowak v. Brother- 
hood of American Yeomen. (N. Y.) ecu cia : 

292—Representations in life policy application, concealing that insured was treated for jaun- 
dice, enlarged liver, and_myocarditis, held to defeat recovery on policy. Van Saun v. 
Metropolitan Life Ins. Co. ee 
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292—Misrepresentation in application for insurance, interfering with insurer’s right to know 
whether treatment by physician was for serious or slight ailment, is material, 
Mutual Life Ins. Co. v. Craig. (N. Y.) . 

292—-Hospital treatment of insured for gonorrheal rheumatism held treatment for “serious 
disease” within policy provision rendering policy void. Butkevicus v. John Hancock 
Mutual Life Ins. Co. (N. Y.) 

292—False statement by insured concerning consultations with physicians for temporary 


ailments not contributing to his death could not be material representation. Security 
Life Ins. Co. of America v. Brimmer. Ss. 


292—Where insured made false answers as to medical attendance in application for life in- 
surance with intent to deceive, beneficiary could not recover. Conklin v. New York 
Life Ins. Co. (Wis.) 

§ 301. OTHER EXISTING INSURANCE. 

301—Beneficiary could not recover on policy prohibiting other insurance unless authorized, 


where insured had prior policy not authorized and — did not waive condition. Harris 
v. Bankers Health & Life Ins. Co. of Macon. (Ga.) 


301—False warranty in application respecting amount of app 


companies relieved insurer from liability, Novosel et 
(Kans.) 


X. Forfeiture of Policy for Breach of Promissory Warranty, Covenant, 
or Condition Subsequent. 

(A) GROUNDS IN GENERAL. 

§ 303. CONTINUING OR PROMISSORY REPRESENTATIONS. 


303—Declaration of marine policy that it was for benefit of leipors was not necessarily “‘prom- 


licant’s life insurance in other 
v. American Insurance Union. 


ise” to underwriters’ Cabaud v. Federal Ins. Co. 
303—Lessee’s only right of recovery on open fire policy on improvements, which under 
lease became lessor’s property, held for loss of - to use property for remainder of 
term, Harrington v. Agricultural Ins. Co. (Min 
§ 310. <a AND a TO GIVE EFFECT TO FORFEITURE. 
1). In genera 
310(1)—Insurer must promptly elect to forfeit under sole qunership clause, and failure to 
do so waives right. American Ins. Co. v. Woolfolk et al. (Ind.) 
310(1)—Insurer is not bound to exercise right to avoid life insurance policy at any time under 
conditions therein. Souza v. Metropolitan Life Ins. Co. (Mass.) 
(2). Nonpayment of premiums or assessments. 
310(2)—Life policy executed in state held lapsed for nonpayment of premiums, notwithstand- 
ing laws of state of insurer’s residence, requiring notice to insured before forfeiture 
for nonpayment. Weed v. Bank Savings Life Ins. Co. (Mo.) 
310(2)—Life insurer was under no obligation to give formal notice to forfeiture for non- 
payment of premium. Brams v. New York Life Ins. Co. (Pa.) 
310(2)—Under employee’s insurance contract insurer was required to request deduction from 
wages earned during last half of month, where amount during first half was insufficient. 
Beets v. Inter Ocean Casualty Co. et al (Tenn.) 


§ 311. PARTIES AFFECTED BY FORFEITURE OF POLICY. 
(1). In general. 

311(1)—Insurer held liable to insured’s judgment creditor, even if not notified of accident 
by insured. Warecki v. United States Fidelity & Guaranty Co. (Mass.) 

311(1)—Occupants suing insurer because insured whose automobile overturned was 
solvent could recover only if insured rendered insurer co-operation policy required. 
Seltzer v. Indemnity Ins. Co. of North America. (N. Y. 

311(1)—Insured’s violation of material cond tions of automobile liability policy prevented re 
covery thereon by injured person. Royal Indemnity Co. v. Morris. (U 

311(1)—Insured failing to immediately notify and co-o; parte with insurer, person injured 
could not recover. Bachhuber v. Boosalis et al. (Wi 

(3). Mortgagees and their assignees. 

311(3)—Mortgage clause requiring mortgagee to disclose any change of oni coming to 
his “knowledge” did not require him to seek information. Insured may lose right to re- 
cover on policy without affecting mortgagee’s rights under mortgage clause. Witherow 
v. United American Ins. Co. of Pennsylvania. (Calif.) 

311(3)—Under policy insuring mortgagee and mortgagor, burning of proj erty by mortgagor 
did not prevent recovery on mortgagee without provision to that effect. Provision in- 
validating policy for fraud held not to prevent innocent mortgagee from recovering be- 
cause mortgagor burned property. Rent-A-Car Co. v. Globe & Rutgers Fire Ins, 

d. 


311(3)—Where policy oe issued for mortgagee’s benefit, insurer held liable to mortgagee for 
loss by fire, althou mortgagor subsequently overinsured property. British America 
Assur. Co. v. Mid- mee Life Ins. Co. (Tex.) 

(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 

§ 312. SUBJECTS OF MARINE INSURANCE IN GENERAL. 

312—Open marine insurance policy requiring approval by named person of “trips” of barges 
on great lakes held to require approval before start of trip for insurance to attach. 
Royster Guana Co. v. Globe & Rutgers Fire Ins. Co. (N. Y. 

§ 318. CHANGE IN CONDITION OF BUILDING. 

3 


18—Fire hazard is increased when property is put to new use or physical condition shenged 
increasing insurer’s risk. Sebring v. Firemen’s Ins. Co. of Newark, N. J. ¥. 
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§ 319. CHANGE IN USE OF BUILDING. 
(1). In general. 
319(1)—Use of farm for pasturage of live stock and growing of hay held use for “farm 
purpose” within insurance policy provision. Winchel v. National Fire Ins. Co. (Kan.) 
319(1)—Fire hazard is increas when property is put to new use or physical condition chang- 
ed increasing insurer’s risk. Sebring v. Firemen’s Ins. Co. of Newark, N. J. (N. 
§ 320. ILLEGAL USE OF BUILDING. 
320—Where uncontradicted evidence conclusively established breach of fire policy, in that 
insured was manufacturing ee - premises, insured could not recover. Milonezyk v. 
Farmers’ Mut. Fire Ins. Co. (Wis.) 
§ 322. CHANGE IN OCCUPANCY ‘OF BUILDING. 
322—Order closing hotel in abatement proceeding did not effect “change of occupancy” 
within insurance policy. Alliance Ins. Co. of Philadelphia v. Brown. ov Sep 
§ 323. BUILDING BECOMING VACANT. 
(1). In general. 
323(i)—Under vacancy clause in fire policy, proof of unoccupancy for year_and at time of 
fire precludes recovery, in absence of waiver or consent to vacancy. Dwelling in city 
located within duly authorized fire protection district held not within incorporated ~ 
under vacancy clause in e insurance policy. Mauck v. Northwestern Nat. Ins. Co. of 
Milwaukee, Wis. (Calif. 
323(1)—Breach of standard Ss policy provision requiring insured’s actual ocupancy of prem- 
ises voids policy without proof that breach was material to risk. or contributed to loss. 
Fidelity Union Fire Ins. Co. v. Pruitt. (Tex.) 
323(1)—Recovery could not be had for loss of unoccupied dwelling, where policy provided 
insurance on dwelling ‘while oan ** Johnson v. Inland Empire Farmers’ Mut. Fire 
Ins. Co. (Wash.) 
(3). What constitutes vacancy or non-occupancy. 
323(3)—-Term ‘“‘vacant” or “unoccupied” used in fire policy with reference to dwelling 
house implies it must be used and occupied by individuals as their residence; “dwelling 
house.” Temporary use of room for storing workmen’s tools does not constitute ‘‘occu- 
pancy”’ within jyacancy clause in fire policy. Altering, repairing, or moving building does 
not constitute “occupancy” within fire policy when no one = resides in house. Mauck 
v. Northwestern Nat. Ins. Co. of Milwaukee, Wis. (Calif. 
323(3)—Insured dwelling held “unoccupied”? but not ‘‘vacant”’ "tite ‘terms of fire policy, 
where insured moved out two months before fire. Johnson v. Inland Empire Farmers’ 
. Fire Ins. Co. (Wash.) 
KEEPING OR USE OF PROHIBITED ARTICLES 
(1). In general. 
326(1)—Kerosene oil brooder held permissible apparatus within terms of fire policy per- 
mitting use of kerosene oil “‘stove’’. Language of fire policy permitting use of kerosene 
oil stove held equally applicable to any part of insured premises. Generally, insured 
may use permitted apparatus as he sees fit without precluding recovery under fire policy, 
absent bad faith or intention to destroy property. Stevens v. Mutual Protection Fire 
Ins. Co. (N. H.) Se tad 
(3). Gasoline. ; 
326(3)—Under life policy prohibiting use of gasoline, insurer held not liable for loss occasion- 
ed by tenant’s use of somes, without owner’s knowledge, Miller v. American Eagle 
Fire Ins. Co. (N. 
§ 327. REMOVAL OF GOODS. 
327—Automobile not kept in city stated in fire policy for nine months before loss held 
not “usually kept” therein, as required by policy. Statement in fire policy as to where 
insured automobile is usually kept held warranty. naenr is essential part of fire 
risk, Sica v. Home Ins. Co. of New York. (N. J.) . 
§ 328. CHANGE OF TITLE OR INTEREST. 
(1). Nature and effect of condition. 
328(1)—Word “‘interest,”” in clause of fire policy against change in interest, embraces both 
legal and equitable rights. Tucker et al. v. Royal Ins. Co. Ltd. (Ala.) 
328(1)—Insured who was not unconditional record owner at time of fire loss was erroneously 
allowed recovery on policy. National-Ben Franklin Fire Ins. Co. of Pittsburgh, Pa. v. 
Haughton et al. (U. S.) : 
(2). What constitutes change of title or interest in general. 
328(2)—Partition of property insured by administrator was not “sale” within policy pro- 
vision annulling mutual obligations on sale of property. Farmers’ Mut. Ins. Co. v. 
Millard et al. (Kan.) . 
328(2)--Where title to insured truck did not pass under agreement for future =e 
there was no change in insurable interest. outhern Casualty Co. v. Dyer. (Tex.) 
(5). Contract for sale. 
328(5)—Executing contract for sale of insured property and placing purchaser in possession 
constituted breach of provision against a in interest and avoided — Tucker 
et al. v. Royal Ins. Co. Ltd. (Ala.) eGullet eNGeKe Lae gah 
(6). Incumbrance of property. 
328(6)—Fire policy prohibiting “change in title or interest” referred to nature of estate 
of insured not to incumbrances. Royal Ins. Co. v. Bailey et al. (U 
(10.) Assignment for benefit of creditors and proceedings in bankruptcy. 
328(10)—Transfer of insolvent bank’s assets to receiver held not to effect “change of title” 
within fire policy provision requiring insurer to consent to transfer of title. Winchel v. 
National Fire Ins. Co. (Kan.) , 
(13). Levy of execution or other process. 
328(13)—Judgment directing sale of insured property to satisfy liens held not to forfeit 
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insurance as change of interest where fire occurred before sale. AStna Ins. 
Weekley. (Ky.) 
(14). “Commencement of foreclosure proceedings,” or ‘‘notice of sale.” 
328(14)—Fire policy avoided by insured’s knowledge of notice of sale of property under 
trust deed does not require knowledge under any particular deed. Provision avoiding 
policy on notice of sale of insured property under trust deed to insured’s knowledge 
held valid. Bawden v. American Central Ins. Co. (Va.) 
328(14)—General provision of fire policy as to increase of hazard held not to relieve insurer 
from liability in event of increase because of mortgage foreclosure proceedings, in view 
of express provision as to them.. Provision that foreclosure proceedings by reason of 
mortgage or trust deed shall invalidate fire policy held inapplicable to foreclosure on 
land contract or lien. Millard et al. v. North River Ins. Co. et al. (Wis.) 
§ 329. CHANGE OF POSSESSION. 
329—Insurer held not liable for fire loss of automobile while being operated by lessee. Borsky 
v. National Fire Ins. Co. of Hartford, Conn. (Nebr.) . 
§ 330. INCUMBRANCES. 
(1). In general. 
330(1)—Provision in policy against incumbrances was valid. Boley v, Bankers & Shippers 
i: eS eA 
330(1)—Policy prohibiting chattel mortgages against personality, but making no mention of 
real ents sneeenees, did not prohibit real estate mortgages. Royal Ins. Co. v. Bailey 
et al. (U. S.) aa alee cee 
(2). What constitutes incumbrance. 
330(2)—Insured, executing mortgage, in violation of terms of policy, was estopped to deny it 
as for valid consideration. Boley v. Bankers & Shippers Ins. Co. (Mo.) 
§ 332%. 
332%—Where automobile owner carrying liability insurance allowed another to use car 
2 making sales, restriction to such purpose was implied. Trotter v. Union Indemnity 
0. 
4 6333. 

(1). In general. ie 
333(1)—If insured exercising ordinary care should have known about stil] in house sonlems 
insured goods, still was operated “by means within his control”. Philadelphia Fire 

Marine Ins. Co. v. English, (Ky.) as . 
233(1)—Provision avoiding fire policy, if situation or circumstances affecting risk are altered, 
causing increase of risk, must be given reasonable construction. Provision avoiding fire 
policy because of alteration in circumstances causing increase of risk held to intend such 
alteration as would materially and substantially enhance hazard. Stevens v. Mutual 
Protection Fire Ins. Co. (N. H.) : 
333(1)—That fire was not occasioned by presence of stills or alcohol on premises, increasing 
hazard, held immaterial in determining insurer’s liability. Taverna et al. v. Palatine 
Ins. Co. of London, England, et al. (N. Y.) 
333(1)—Order closing hotel in abatement Pp 
as to void fire policy. Alliance Ins. Co. of Philadelphia v. Brown. | 
333(1)—Receiver, by successfully, asserting right to surplus of marine i 
thereby increase risk on policy for benefit of lienors. Cabaud v. Federal Ins. 


§ 
(1). In general. 
334(1)—Leaving automobile unlocked in public garage and keys with employee held not 
breach of special warranty in theft policy relating to locking device. Miller v. Newark 
Fire Ins. Co. of New Jersey. (La.) Sas ae a Ee 
(2). Employment of watchman. 
334(2)—-Temporary absence of watchman was not breach of warranty of fire policy requir- 


ing vessel to be ‘tin charge of’? competent watchman. Houston Oil & Transport Co, v. 
4&tna Ins. Co. 4 


(U. S.) ed ven 
§ 335. KEEPING BOOKS, PAPERS, AND SAFE. 
‘ (1). Nature, validity, and operation in general. 
335(1)—Iron-safe clause in fire insurance policies must be complied with to entitle insured 
to recover. Davis v. National Fire Ins. Co. et al. (La.) ; 
(2). Taking inventory. 
335(2)—Clause in fire policy requiring storekeeper to keep records of business in iron safe 
_ and take inventory held enforceable by insurer. Kustoff v. Stuyvesant Ins. Co. (Teny.) 
335(2)—Insurer allowed thirty days to prepare inventory did not breach contract requiring 
inventory, where fire occurred two days after renewal insurance became effective. St 
Paul Fire & Marine Ins. Co. v. Stell. (Tex.) ; : 
3). Keeping books of account. 
335(3)—To have substantial compliance with iron-safe clauses, records and books kept must 
enable insurer to ascertain with reasonable certainty goods on hand. Where insured’s 
books and records were so kept as to make it impossible to determine amount of goods 
on hand when fire occurred, insured could not recover. Davis v. National Fire Ins. Co. 


et al. (La.) 
(4). Keeping books and papers in safe. 
335(4)—Clause in fire policy requiring storekeeper to keep records of business in iron safe 
and take inventory held enforceable by insurer. Kustoff v. Stuyvesant Ins. Co. (Tenn.) 
(5). Entire or severable contracts. 
335(5)—Iron-safe clause in fire policy covering building and merchandise was not applicable 
to building or furniture and fixtures. Davis v. National Fire Ins. Co. et al. (La.) 
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§ 336. ADDITIONAL INSURANCE. 
(1). In general. 


336(1)—Insurance policy is invalidated by overinsurance without angstedae of consent of 


insurer. British America Assur. Co. v. Mid-Continent Life Ins. Co. (Tex.) 
336(1)—Evidence as to additional insurance on church procured by pastor in furtherance of 


own fraudulent designs was properly excluded in action on fire policy. American Eagle 
Fire Ins. Co. v. Vaughan et al (U. S.) 


(2). Knowledge and consent of insured. : : : 
336(2)—Clause forbidding additional insurance is not violated by procurance of policy in 


name of insured without his knowledge, acquiescence, or ratification. American Eagle 
Fire Ins. Co. v. Vaughan et al (U. S.) 


(3). Identity of property or interest. oes f 
336(3)—Policy obtained by cestui que trust on particular interest was not “additional insur- 


ance,” within policy taken by owner. Farmers’ Union Mut. Protective Ass’n. of Colorado 
v. San Luis State Bank. (Colo.) 


(C) MATTERS RELATING TO PERSON 
§ 339. CHANGE OF OCCUPATION. 


339—-That insured quit work was not a change of occupation affecting policy. Ragan v. Provi- 
dent Life & Accident Ins. Co, (Ia.) 1287 


(E) NONPAYMENT OF PREMIUMS OR ASSESSMENTS. 


§ 349. DEFAULT AS GROUND OF FORFEITURE IN GENERAL. 
1). In general. 

349(1)—If there was no default before accidental death of insured when policy matured, 
there could be none afterwards. hat insured quit work when he authorized collec- 
tion of premiums out of pay did not breach policy which provided for that contin- 
gency. Ragan v. Provident Life & Accident Ins. Co. (Ia.) 

349(1)—Failure to pay premiums would void Russian policies, and validity of conditions 
defeating such result must be tested by Russian law. Dougherty v. Equitable Life Assur. 
Soc. of the United States. (N. Y.) ie : . 29 

349(1)—Certificate under group insurance policy where premiums were paid to June 15th, 
and employee died on June 28th, held in force at time of death in view of 31 day grace 
period. Connecticut General Life Ins. Co. v. Horner et al (Tex.) 

Premiums payable in installments. 

349(2)—Accident policy provision for continuance of insurance two months after each in- 
stallment was paid continued policy after insured’s death, notwithstanding insured’s em- 
ployer, or insured’s resignation failed to retain requisite amount necessary to pay pre- 
mium on date of insured’s death. Ragan v. Provident Life & Accident Ins. Co. (Ia.)..1287 

349(2)—Accident policy held not in force, where insured had left employment before acci- 
dent and two month period covered by premium installment had expired. 
Provident Life & Accident Ins. Co. (Tenn.) 

(3). Nonpayment of note given for premium. 

349(3)—Failure to pay premium note at maturity in accordance with requirement of note 
and policy renders policy void. Smith vy. Aétna Ins. Co. (N. C.) 

§ 351. WHAT LAW GOVERNS. 

351—Though premiums were paid in Illinois where insured worked, insurance policy was 

' Iowa contract, where issued there. Ragan v. Provident Life & Accident Ins. Co. (Ia.)1287 
359. 


SUFFICIENCY OF PAYMENT OR TENDER TO PREVENT FORFEITURE. 
§ 360. —— IN GENERAL. 


(1). In general. 
360(1)—Entire amount paid by insured at time of application held applicable to premium pay- 
ment, in view of by-laws as against contention that part was membership fee. Southern 
Travelers’ Ass’n. v. Wright (Tex.) .. 
(3). Application of dividends or credits to prevent forfeiture. ; 
360(3)—Life insurance company cannot forfeit policy for nonpayment of premium, where 


it has dividends sufficient to pay premiums at maturity. Great Southern Life Ins. Co. 
v. Jones. (U. S.) ; 


(4). Payment by check, draft, or order. 
360(4)—Employee’s policy will not lapse for non-payment of premiums, where employee pro- 
vided wage fund and insurer failed to follow agreed method of collection. Wage assign- 


ment for insurance premiums accepted by employer held treated as payment, notwith- 
standing stipulation that paymaster was insured’s agent. Beets v. Inter Ocean Casualty 
Co. et al (Tenn.) 


§ 362. EXCUSES FOR NONPAYMENT. 
362—Proof of disability and indorsement on policy of waiver of premiums during insured’s 


lifetime held conditions precedent to recovery of said benefits. Yohalem v. Columbian 
National Life Ins. Co. (N. Y.) 1 


147 


362—Insured’s illness in itself furnished no excuse for nonpayment of life insurance pre- 
miums. Proof presented before default in payment of premium of total disability for 
three months was necessary to make life insurer liable under disability clause, where 
insured was in default at death. Letter to insurer stating insured was sick and would 
pay premium as soon as he got well was not compliance with disability clause. Where 
there was no proof of total disablement either before premium payment became due or 
during month’s grace thereafter, payment was not waived under disability clause. Life 
policy provision relating to restoration of policy where insured, becoming totally disabled, 
defaulted in premium payment, required presentation of proof of total incapacity to work 
for three months. Brams v. New York Life Ins. Co. (Pa.) ; 

362—Insurer held not liable under disability clause for premium or indemnity before filing 
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or _— and proof of disability. Walters v. Jefferson Standard Life Ins. 
enn. epee tea avers 
§ 363. RIGHTS OF INSURED AFTER DEFAULT. 
364. IN GENERAL. 
364—Neither employee nor beneficiary held bound by conversion provision in group insur- 
ance policy, where certificate contained no reference to conversion privilege. Connec- 
ticut General Life Ins. Co. v. Horner et al. (Tex.) 
§ 365. REINSTATEMENT. 
(1). In general. 
365(1)—Statement in application for reinstatement that insured is in good health is not war- 
ranty that health is perfect. Reinstatement of insured held not void as matter of law 
for false warranty of good health. Interstate Life & Accident Co. v. Frazier. (Ga.) . 
365(1)—Reinstatement of life policy after default in payment of premiums continues original 
policy in force. Law requiring policy containing reference to application of insured to 
have correct copy attached thereto applies to application for reinstatement of lapsed 
policy; exclusion of application for reinstatement, copy of which was not attached to 
policy, held not erroneous. Missouri State Life Ins. Co. v. Jensen. (Okla.) .... as 
365(1)—“‘Reinstatement” is not new contract of insurance nor issuance of policy, but is 
contract reviving or restoring policy after its lapse. New York Life Ins. Co. v. Buch- 
berg et al. (Mich.) eer earee eG 
(2). Condition of reinstatement. 
365(2)—Insurer held entitled to cancellation of reinstated policy, where insured was not in 
health at time of reinstatement as stated in application. New York Life Ins. Co. 
Buchberg et al. (Mich.) ee tare ge Ares ; 
§ 366. ELECTION BETWEEN RIGHTS. ; ! 
366—On insured’s death during period for electing between options after defaulting in 
premium payment, right of elevation passed to beneficiary unqualified by time limitation. 
Hampe v. Metropolitan Life Ins. Co. (Mo.) ... ; 


366—Insured’s right to select option on lapse of policy is continuing binding provision. 


Pequot Mfg. Corporation v. Equitable Life Assurance Society. (N. 
§ 367. INSURANCE FOR LIMITED TERM OR AMOUNT. 


(1). In general. % oy 7 
367(1)—Premium reduction coupons for which company charged insured additional premium, 
and which could be applied on premiums or on fully paid policy, constituted dividends. 
That automatic extension clause of life policy referred only to table of guaranteed values 
did not prevent application of premium reduction coupons to purchase extended insur- 
ance. Premium reduction coupons constituting dividends and payable on annual pre- 
mium or to procure paid-up policy, should be applied to extend insuranc to avoid for- 
feiture for default in paying premiums. Provision for automatically extended insur- 
ance in case policy is free from indebtedness held ineffective to limit extension provision 
to policy free from indebtedness. Great Southern Life Ins. Co. v. Jones. (U. S.) : 
(3). Period for which insurance will be extended. : : 
367(3)—Rule that date marking effectiveness of life policy determines when succeeding pre- 
miums shall be paid applies to option period for election extended insurance. Hampe v. 
Metropolitan Life Ina, Co: CMO) 3.6: a RR $e ¥ 


§ 368. PAID-UP POLICY OR VALUE 
. In general. 

368(1)—Insured’s reserve and dividends were properly applied to paid-up insurance after 
death, where insured requested lapse policies be ‘hen changed, though change was de- 
ferred awaiting direction as to dividends. Pequot Mfg, Corporation v. Equitable Life 
Assurance Society (N. Y.) 

§ 369. SURRENDER VALUE. 

369—Ljife insurance company held required by statute and policy to deduct loan from cash 
surrender value, though loan certificate merely authorized such deduction. Wolfberg v. 
State Mut. Life Assur. Co. of Worcester, Mass. (U. S.) 

: ACTIONS. 

370—Whether insurer accepting medical report and check and issuing receipt of reinstate 
ment accepted check in payment of premiums due held for jury. State Life Ins. Co. v. 
Nolen (Tex.) 5 


XI. Estoppel, Waiver or Agreements Affecting Right to Avoid or 
Forfeit Policy. 


§ 371. APPLICATION OF DOCTRINES OF ESTOPPEL AND WAIVER. 

371—Insured’s ignorance of contents of fire policy will not necessarily prevent equitable es- 
toppel against insurer’s enforcing right under policy. Insurer wrongfully withholding 
policy cannot assert right thereunder accrual of which insured, but for ignorance of con- 
tents, could have prevented. Union Fire Ins. Co. v. Stone (Ga.) 

371—Insurer’s waiver of defense need not embrace all elements of equitable estoppel, and 
may be express or implied. Cummings v. Connecticut General Life Ins. Co. (Vt.) 

§ 372. WHAT CONDITIONS MAY BE WAIVED. 

372—Insurer may waive defense that insured failed to aid in defending action, where not 
acting promptly. Ohrbach v. Preferred Accident Ins. Co. (N. Y.) ein 

372—Iron safe and record warranty clauses inserted for insurer's protection may be waived 
by insurer. St. Paul Fire & Marine Ins. Co. v. Stell. (Tex.) 

372—Fire policy provision that policy shall be void if insured’s interest be other than un- 
conditional and sole ownershi 
Ins. Co. (W. Va.) ; 
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§ 373. LIABILITY OF INSURER TO -_— BY ACTS, CONDUCT OR STATE- 
MENTS wal Cee ane OR AGEN 


cr): eneral. 
$5t1+teoae ing out agent clothed with extensive authority must accept consequences 


of all acts done with those who deal fairly with agent. Eureka-Maryland Assur. Corp. v. 
Scaleo et ux. (Md.) 


§ 374. POWERS OF OFFICERS OR AGENTS RESPECTING WAIVER. 
§ 375. —— IN GENERAL. 
(2). Nature of agency. 

375(2)—Local agent taking and forwarding application for, and signing, delivering, and col- 
lecting premium on policy, held not mere soliciting agent, without authority to waive 
provisions. Local agent, accepting and forwarding application signing, and delivering 
policy and receiving premium held authorized to waive forfeiture for mortgaging prop- 
erty. Niagara Fire Ins. Co. of New York v. Johnson. (Ky.) 

375(2)—Agent waiving life policy provisions need not be general agent. 
Hancock Mut. Life Ins. Co. (N. Y.) 


§ 376. —— EFFECT OF PROVISIONS OF POLICY. 
In general. 
376(1)—L imitation on agent’s waiving terms of policy applied to creation of contract, not to 
ipa modification of conditions. Evans et al v. Globe & Rutgers Fire Ins. Co. 
a. 
(3). Knowledge « or limit of liability. 
376(3)—Policyholder and beneficiary held chargeable with notice of policy provision respect- 
ing authority of insurer’s agent to extend time for payment of premium note. Insurer’s 
agent’s knowledge respecting extension of time for paying premium note does not bind 
Principe ra party knew agent exceeded authority. Hill v. Philadelphia Life Ins. 
0. . 


§ 377. KNOWLEDGE OR NOTICE OF FACTS IN GENERAL. 


(1). Necessity of knowledge of breach. 
377(1)—To take advantage of sound health provision in life policy, insurer or agent must 
have been deceived or misled by applicant’s misrepresentations. Eureka-Maryland Assur. 
Corp. v. Scalco et ux. (Md.) 
377(1)—Acts waiving insured’s false statements should have been done with full knowl- 
edge of facts entitling insurer to treat life policies as unenforceable. /&tna Life Ins. Co. 
v. Levey. (U. S.) 
(2). What constitutes knowledge or notice in general. 
377(2)—Fire policy provision making loss payable to third person “as his interest may _ap- 
pear” imports such person’s interest in property. Hamlet et al v. American Eagle Fire 
Ins. Co. (W. Va.) : . 
(3). Facts putting insurer on inquiry. 
377(3)—Purchaser by deed wherein vendor retained lien for unpaid purchase price had ‘“‘in- 
surable interest” in property; fire policy provision making loss payable to vendor as his 
interest may appear put insurer on notice that another than insured purchaser claimed 
interest; issuance of fire policy in purchaser’s name, loss payable to vendor as his in- 
terest may appear, without inquiry as to vendor’s interest, waived sole ownership pro- 
vision. Hamlet et al v. American Eagle Fire Ins. Co. (W. Va.) 


§ 378. KNOWLEDGE OF OR NOTICE TO OFFICERS OR AGENTS. 
(1). In general. 
378(1)—Insurers against fire held charged with knowledge as to condition of agent’s ad- 
mission as to his knowledge. Foristiere v. AEtna Ins. Co. (Cal.) 
378(1)-——Notice to local agent that insured desired to mortgage and had mortgaged property 
held notice to insurer. Niagara Fire Ins. Co. v. Johnson. (Ky.) 
378(1)—Insurer is bound by information gained by agent, and is charged with knowledge of 
anything agent is told within scope of authority. Zeilman v. Central Mut. Ins. Assn. 
(Mo.) 
378(1)—Knowledge of insurance ‘agent that insured’s interest was only life estate would be 
imputed to insurer. Houck et ux v. American Eagle Fire Ins. Co. N. Cc.) 
378(1)—Knowledge that applicant is in bad health, obtained by life insurer’s agent from ap- 
plicant, is imputable to insurer; false statements in application for life insurance respect- 
ing applicant’s health are unavailable as defense, where, notwithstanding its agent’s 
knowledge of facts insurer accepts cemenoun Pritchard v. American Nat. Ins. Co. of 
Galveston, Tex. (Okla.) sks 
378(1)—Insurer was chargeable with notice of whatever agents writing fire policy knew. 
National Guaranty Fire Ins, Co. v. King et al. (Tex.) : 
(2). Who is agent of insurer. 
378(2)—Broker, acting under insurance company’s agents, was not agent or insurance com- 
pany to receive notice that insured had moved insured property to storage house. 
Luthy v. Northwestern Nat. Ins. Co. of Milwaukee, Wis. (Mo.) 
(3.) Nature of agency and authority of agent. 
78(3)—Insurance company could not avoid fire policy under mortgage clause, where em- 
ployee as agency, who solicited insurance, was informed of a of mortgage. 
pides Club v. American Union Ins. Co. of New York. (U. 
(4). Capacity in which knowledge is acquired. 
378(4)—That insurance agents were officers of mortgagee bank does not negative 


notice to insurer of foreclosure sale of papery prior to issuance of policy. American 
Ins. Co. v. Woolfolk et al. (Ind.) 
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§ 379. 





INSERTION OF FALSE ANSWERS IN 
UNDER HIS DIRECTION. 

(1). In general. 

379(1)—Insured cannot be called on to bear consequences, where application is filled out by 
insurer’s agent from his own knowledge. Act of insurer’s agent in inserting in policy 
words “‘no other insurance” was insurer’s act, for which insured was not responsible. 
Soaviding «; York Gommty Diet. Wire Tee. Ci Gy oot cis asks ciptsvansncascns 

379(1)—Where insurer’s agent inspected and examined property and prepared policy mis- 
description of property is no defense to action on policy. Home Ins. Co. of New York 
©; “WR. WHO ok eee reece cbveseuercceneycius 

(4). Life and accident insurance. 

379(4)—Assurer could not claim policy was void because of assured’s health at delivery 
thereof, after waiver of right to claim forfeiture for misrepresentation in application. 
Oglesby v. Life Insurance Company of Virginia. DP ahs the marl ara'e. 0 wGialcaima daa 

379(4)—Insurer accepting premium and issuing policy cannot set up misstatements in ap- 
plication to avoid liability, where through agent’s fraud, negligence or mistake, facts 
were misstated. Zeilman v. Central Mut. Ins. Assn. (Mo.) ¥ eee 

(5). Good faith of insured. 

379(5)—To render insurer liable though facts truthfully stated to agent were misstated by 
him, it must appear contents were unknown to insured when signing application. In- 
sured’s conduct in signing application if knowing it did not disclose what she told agent, 
held to amount to collusion. Where insured apparently knew of misstatements in ap- 
—— when signed, insurer held not estopped to deny liability for breach of warranty. 
nformation regarding insured’s health given to agent is presumed to have been com- 


municated to insurer, if meee did not know what application contained. Zeilman v. 
Central Mut. Ins. Ass’n. age 


(Mo.) 
§ 380. FRAUDULENT OR COLL, USIVE ACTS OF AGENT. 
380—Beneficiaries under life policy cannot recover if there was complicity by applicant se- 
curing delivery of policy when not in sound health, Eureka-Maryland Assur. Corp. 
Vn BOM CE We CURIS oo iin ccc scc wes wasnt ncens Cen gewe oss wennee nu Celase out anes 
380—Knowledge of agent is not imputable to insurer, where there is collusion between insured 
and agent. Zeilman v. Central Mut. Ins. Ass’n. (Mo.) : 
380—Whether policy was voidable as between company and its agents did not affect policy's 
validity as between company and insurer. N. Pelaggi & Co. v. Orient Ins. Co. (Vt.) 
§ 381. FORM AND REQUISITES OF EXPRESS WAIVER. 
§ 382. IN GENERAL. 5 , 
382—Insurer, accepting policy for attachment of clause covering mortgage and retaining policy 
until after loss, was estopped to avoid policy because of mortgage. Union Fire Ins. Co. 
I eS oh ioanter caddie Reins 6-15 aac chin 4s anlar ni we adlete mips 
§ 388. IMPLIED WAIVER IN GENERAL. 
(2). Statements of. officers and agents. 
388(2)—Letters from insurer in effect maintaining invalidity of jewelry policy, but cancelling 
policy as to future risks, held not waiver of right of rescission. United States Merchants 


APPLICATION BY AGENT OR 











——— et Se Oe | ee err rere terre ee 97 


(3). Acts and conduct of insurer or agents in general. 
388(3)—Insurer of cargo issuing rider covering lumber on deck after loss was known did not 
waive objections to stowage by paying insured for lost lumber. Lone Star»S. S. Co. 
v. ne Remar Co, CU Bed vcs shes ctans sig dlkcers OG cate ws “a 
(5). Guaranty and indemnity insurance. 
388(5)—Insurer, notifying employer that it would disclaim liability if evidence established 
at —— 4 bi —_ age, did not waive ae clause. Myers v. Continental 
ENS GC, RO os oon oe an ain oS eae OMI CS eee POS SIRES Wl ada ate wet aamerks 
388(5)—Insurer’s lens of automobile ‘negligence case justified finding that automobile 
= ne operated with consent of named assured. Horn v. Commonwealth ae 
‘o. (N Rig sie ad by & sem 9 Radia inne (Gs 5 ah mie eta a al ee eee ae 
§ 389. ISSUANCE AND DEL IVERY OF POLICY WITHOUT OBJECTION. 
(1). Breaches existing at time of issuance or delivery in eneral. 
389(1)—Agent’s delivery of life policy as authorized, knowing insured was not in sound 
health, held binding on Wi absent complicity in fraud. eae Assur. 
Corp. v. Scaleo et ux. (Md. , te ee 
(2). Conditions as to tei 
389(2)—Insurer cannot rely on clause providing policy should be void if insured’s interest 
should be other than unconditional ownership, where agent mowing condition of title 
issues policy. American Eagle Ins. Co. v. Meredith et al. (Ky.) . 
389 (2)—Purchaser by deed wherein vendor retained lien for oui purchase price had 
“insurable interest” in property; fire policy provision making loss payable to vendor as 
his interest may appear put insurer on notice that another than insured purchaser 
claimed interest; issuance of fire policy in purchaser’s name, loss payable to vendor as 
his interest may appear without inquiry as to vendor’s —s 1 ay sole Cone 
provision. Hamlet et al v. American Eagle Fire Ins. Co. (W. 
(4). Condition as to other insurance. 
389(4)—Insurer, acting on application for fire insurance, which was silent as to existence 
of additional insurance waived right to require insured to furnish such information. 
Spaulding v. York County Mut. Fire Ins. Co. (Me.) 
389(4)—Insurer, knowing through its agent when issuing and renewing policy that insured 
had other insurance, waived clause against other insurance. St. Paul Fire & Marine 
Ins. Co. v. Stell. (Tex.) EEE Or, ne OTC Fe ET ee Pr” PERERA 
(5). Subsequent breaches. in “continuation ‘of existing conditions. 
389(5)—Insurer knowing through agent when issuing policy and renewing same that insured 
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had no iron r. 
Stell. (Tex.) “s sv “4 a 97 
(9). Life and accident 
389(9)-—Insurer, learning concealed facts by exhaustive investigation, after being advised 
of insured’s fatal disease, waived false answers in application. A{tna Life Ins. Co. v. 
Levey. (U. S.) 
§ 390. FAILURE 
POLICY. 
390—Insurer must promptly elect to forfeit under sole ownership clause, and failure to do so 
waives right. American Ins. Co. v. Woolfolk et al. (ind.) oe ; sateen Se 
390—Insurer, not canceling policy, after insured notified local agent of desire to place and 
execution of, mortgage on property, could not deny liability after loss. Insurer not 
taking steps to cancel policy within reasonable time after learning of violation of pro- 
vision, cannot avail itself thereof after loss. Niagara Fire Ins. Co. v. Johnson. (Ky.) 
390—Insurer cannot complain of misrepresentations in procurement of fire policy, in absence 
of showing that after discovery, it gave notice it would not be found. National Guaranty 
Fire Ins. Co. v. King, (Tex.) ; : pes . 1253 
§ 392. DEMAND, ACCEPTANCE, OR RETENTION OF PREMIUMS OR ASSESS- 
MENTS. 
(1). In general. 
392(1)—-Insurance company having induced insured to cancel policy with another insurer by 
promise to cover insured’s platform cotton, and having accepted premiums exacted on 
basis of insured’s daily reports of cotton, held estopped from claiming premiums paid 
were not the agreed premiums. American Eagle Fire Ins. Co. v. McKinnin. (Ariz.) . 1302 
392(1)—Insurer, receiving premiums after knowledge that statements by insured were un- 
true, waived forfeiture, which might result from breach of warranty. Sovereign Camp 
W. O. W. v. Bowman. (Ga.) pes 243 
392(1)—-Automobile fire insurer accepting premium with knowledge of breaches of warranty 
waived breaches. Security Underwriters Inc., v. Long. (Ind.) és ‘ os 373 
392(1)—-Knowledge that applicant is in bad health, obtained by life insurer’s agent from ap- 
plicant, is imputable to insurer; false statements in application for life insurance re- 
specting applicant’s health are unavailable as defense, where, notwithstanding its agent’s 
knowledge of facts insurer accepts premiums. Pritchard v. American Nat. Ins. Co. of 
Galveston, Tex. (Okla.) os 
(2). Premium demanded but not paid. 
392(2)—Where life insurer offered to waive forfeiture, but insured refused to accept by re- 
fusal to pay note, there was waiver of insured’s waiver. Where life insurer presented 
past-due note for premium, and insurer refused to pay note, one claiming under insured 
could not insist on waiver of forfeiture. Cook v. Lamar Life Ins. Co. (Miss.) 
(11). Offer to return. 
392(11)—Failure to tender unearned premium to insured after fire estopped insurance com- 
pany from claiming that removal of insured property voided policy. Luthy v. North- 
western Nat. Ins. Co. of Milwaukee, Wis. (Mo.) : 
§ 393. CONSENT TO ASSIGNMENT OF POLICY. 
393—-Insurer against fire, by executing consent to assignment of policy with knowledge policy 
was void at its option, was estopped to assert such offense. Insurer against fire having 
approved transfer of property cannot show, as defense to action on policy, that trans- 
fer was mortgage. Foristiere v. Aetna Ins. Co. (Cal.) 1207 
§ 395. FAILURE TO STATE GROUND OF OBJECTION RELIED ON. 
395—Ljiability insurer, denying liability solely on ground that policy had lapsed, waived 
other defenses to garnishment proceeding. Dickinson v. Homerich et al. (American 
Casualty Underwriters, Garnishee). (Mich.) Me Ribera eae sire : ae 
395—Insurer denying liability for the false representations in application waived defense tha 
premium did not reach it during life of insured. Cummings v. Connecticuit General 
Life Ins. Co. (Vt.) ; 
§ 397. PARTICIPATING IN ADJUSTMENT OF LOSS. 
397—-Insured, suffering no loss or inconvenience from adjustment of loss during suspension 
of policy, cannot set up estoppel to claim forfeiture. 
Cyclone Ins. Co. of Appleton, Wis. (Wis.) ; : 
§ 400. PROVISIONS OF POLICY AGAINST FORFEITURE. 
400—One year incontestable clause in life policy held not applicable to defense that policy 
was wager contract. Home Life Ins. Co. of New York v. Masterson et al. (Ark.) 
400 coger aoa ager a in life pare to make ne incontestable when in force for one 
year after date of issue anc lat year is “during” ins ifeti i 
Life Ins. Co. v. Carbaugh. (IIl.) er ee won en 
400—lroposed rider for life policy providing death in air craft was risk not assumed held 
consistent with statute respecting incontestability. Metropolitan Life Ins. Co. v. 
way, Supt. of Ins. (N. Y.) 5 eae et 
400-——-Statute making attempt to commence action equivalent to commencement thereof held ap- 
plicable to action to cancel life policy incontestable after two years. New York Life 
Ins. Co. v. Dicklen. (N. Y.) ee ook en ext 
400—Provision making policy incontestable after it has been “in force’ two years, held 
inapplicable where insured died before expiration of such period . Van Saun vy. Metropoli- 
tan Life Ins. Co. (N. Y.) ne arta cs 
400—-Life policy held incontestable after two years for misrepresentations as to insured’s 
health, although premiums for two years had not been paid prior to insured’s death. 
American Nat. Ins. Co. v. Welsh et al. (Tex.) i oo er es 
400—“‘Contest’”’ contemplated in incontestable clause must be by or in judicial proceedings. 
Insurance company held not deprived of defenses set up in suit to cancel policy brought 
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within contestable period because of failure to make defense within period by answer in 

action on policy. Once having initiated contest no judicial proceedings within contest- 
able pero’ - had benefit thereof in future. New York Life Ins. Co. v. Hurt 
et al. . ° a 

400—Insurance company’s action to reform ordinary life policy to correct clerical error, 


whereby part of endowment form was used, held not barred by incontestable clause. 
Columbian National Life Ins. Co. v. Black. (U. S.) . Pt a fapiptnt 


XII. Risks and Causes of Loss. 

iA) MARINE INSURANCE 

§ 402. MARINE RISKS IN GENERAL. 

402—Elbow pipe on dredge was “machinery” within exception of marine policy excluding 
claim for breakage of machinery; “machine.” Insurer under marine policy excepting 
liability for breakage of machinery was not liable for sinking of dredge by water enter- 
re on broken elbow pipe. Quinlivan v. Northwestern Fire & Marine Ins. Co. 

(B) INSURANCE OF PROPERTY AND TITLES. 

§ 418. LIMITATIONS OF RISK AS TO PLACE. 

§ 419. ——- SITUATION OF PROPERTY INSURED. 

419—Horse blankets removed to logging camps each winter held “temporarily off premises” 
within meaning of fire policy; “permanent,” “temporary.”’ Fire insurance company held 
to intend to insure horse blankets where agent knew their use, and policy expressly 
covered them while temporarily off premises. Fire insurance on horse blankets on or 


temporarily off premises was not nullified because hazard may. have ben greater off 
; ’ deal 


premises. McManus v. Home Ins. Co. (Wis.) 

§ 421. FIRE. 

421—Where explosion in insured’s building or neighboring building is caused by fire, insurer 
under standard policy is liable for resulting damages. Loss resulting from use of ex- 
plosives to stop spread of fire is within standard fire policy as incident of fire. Damage 
by concussion, as result of explosion of dynamite placed under another building to pre- 
vent spread of fire in direction of insured’s building held not within contemplation of 
clause of fire policy excepting loss by explosion, Damage from explosion _of dynamite in 
another building held recoverable under policy covering direct loss by fire if insured’s 
building was within zone of danger, and dynamiting was reasonably necessary to check 





201 


216 
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fire’s progress. Cook v. Continental Ins. Co. (Ala.) : 3 . 57 
421—Fire shooting from open furnace door of oil burner was “hostile fire” so as to warrant 
recovery on fire policy. ‘Friendly fire” within meaning of fire policy is one that remains 
confined in place intended; “hostile fire’ within meaning of_fire policy, is one not con- 
fined to place intended. Coryell v. Old Colony Ins. Co. _ (Nebr.) oe. ciee oe eu ney x a ae 
421—Chimney was not part of “heating apparatus” of house within insurance policy so as to 
relieve insurer from liability for damage caused by fire. Washington Tp. Mut. Fire 
Lightning Ins. Ass’n. v. Sherrer. (Ohio.) id “* seewoeeseeas 92 
$ 424. ACCIDENT. : : ; 
424—Condition in policy excluding coverage when car is being driven_by person under 16 
held not to apply to damage to insured’s car. New Amsterdam Casualty Co. v. Pick- 377 
GO: CHD aioe ck cc cae a hem aceeas Sede Maar enecss askdeeee Gb aea weds Reneees aeeeee 
424—Insured ‘a shut down engine when piston rod became scored from wearing of stuffing 
box packing could not recover on indemnity policy applicable to breaking which prevents 
continued operation. Travelers’ Indemnity Co. of Hartford v. M. Werk Co. (Ohio.) .. 857 
424—Transportation policy did not cover loss from theft during transportation on truc 
engaged in collecting, conveying, and returning goods to be dyed. Finery Silk Stock- 
ina Ce, es Sete CA CRE Re) wc coca cc cc cedesenecs ccscscticssnsedaamusiam eee 390 
§ 425. THEFT. 
425—Word “theft”? as used in automobile theft policy did not mean with animus furandi. 
Employers Fire Ins. Co. v. Bartee. (Colo.) 1320 
425—Automobile taken from public garage by employee thereof held “stolen” within theft 
policy, where facts indicated purpose to unlawfully remove automobile. Miller v. 
Newark Fire Ins. Co. of New Jersey. (La.) wii g shop hile ocak acai 
425—“Theft” within automobile insurance policy requires criminal intent to deprive owner 
permanently of property; “robbery;” “pilferage.”” Repp v. American Farmers’ Mut. Auto- 
mobile Ins. Co. (Minn.) ; ad TF S sasigenie kak caseaemeae aac 
425—Safe burglary policy held not to authorize recovery for loss by manipulation of lock or 
by safe being unlocked without evidence of violence on exterior; burglary insurance con- 
tract is measure of insurer’s liability. ‘“‘Exterior’’ as used in burglary policy requiring 
marks of violence on exterior of safe, means surface, outside, as distinguished from in- 
terior. Jackson Steam Laundry v. AStna Casualty & Surety Co. (Miss.) ............ 
425—Insurer could not recover, under exception in theft policy, money paid wife for auto- 
mobile stolen by husband, not living with wife; “household”. Heffernan v. Milwaukee 
Mechanics’ Ins. Co. (Ohio) ale ; ; i. wiaals Boke eae 
425—Insurer exempt from theft by person in assured’s household held liable for theft of 
automobile by insured’s husband living apart from insured. Milwaukee Mechanics Ins. 
Co. v. Heffernan. (Ohio) ... oye F . .1070 
425—Entrance to alley separating insured’s two factories held “public entrance” within burg- 
lary policy. Union Indemnity Co. Inc. v. S. N. Kleier Co. Inc. (U. S.) . 182 
§ 426. INJURY TO OR DEATH OF ANIMALS. 
426—Process of “firing” horse held “operation” within live stock policy rendering insurer 
not liable for death of animal subjected to operation without insurer’s consent. Hart- 
ford Live Stock Ins. Co. v. Everett et al. (Ind.) sah ntelatel Rate cea .. 860 
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§ 429. WRONGFUL ACTS OF INSURED. 
429—Under accident policy not covering loss resulting from or in consequence of violation 
of law illegal act need only be proximate, not sole, cause of accident. Whyte v. Union 
Mutual Casualty Co. (la.) Pe re ee ; Ne 
429—Assured, setting fire to property could take no benefit under policy. Rent-A-Car Co. v. 
Globe & Rutgers Fire Ins. Co. (Md.) sae Sak 
429—Recovery cannot be had under policy of confiscation insurance if beneficiary caused 
loss. National Surety Co. v. l’eterson et ux. (Wash.) 
(C) GUARANTY AND INDEMNITY INSURANCE, 
§ 434. LIABILITY INCURRED FOR INJURY TO OR LOSS OF PROPERTY. 
434—L ability policy issued to garage owner and excluding liability for damage to “‘property” 
in insured’s custody held not to exclude damage to automobile being towed. Parry et al 
v. Maryland Casualty Co. (N. Y.) . ; ; caret, 
434—Liability policy issued to garage owners held to exclude damage to another’s auto- 
mobile being towed in assured’s custody. Damage to automobile being towed by insured 
garage owner’s employee held within coverage of liability policy excluding liability for 
damage to property in’insured’s custody. Parry et al. v. Maryland Casualty Co. (N. Y.)1334 
§ 435. LIABILITY INCURRED FOR PERSONAL INJURY OR LOSS OF LIFE. 
435—Employee of company, named insured in automobile liability policy covering automobile 
used for company’s as well as employee’s business, held to come within protection of 
policy. Ocean Accident & Guarantee Corporation v. Bear. (Ala.) ....... EPR. 
435—L ability insurance bond required of bus company held not limited to passengers on 
bus, but covered any injury resulting from operation of bus. Injuries to passenger 
on motorbus colliding “with automobile resulted oni “operation of motor carrier’ within 
statute requiring insurance bond for injuries from operation of motor carrier. Liability 
insurance bond required of motor carriers obligates insurer only for injuries resulting 
from negligent operation of motor vehicle. Operation of motor carrier must be proximate 
cause of damage to impose liability on bondsmen under liability insurance bond furnished 
by motor carrier, “resulting from’’. Crozier v. Hawkeye Stages, Inc. et al. (Ia.) 
Automobile policy held not construable to show intention to regard trailer as part of 
automobile, especially where increased cost was provided for trailers. Use of trailer to 
haul small articles to and from farm for insured’s own purposes held not within pro- 
hibition of automobile policy against use of car for hire. Pawlicki v. Hollenbeck. 
(Mich. ) win yi aay wei nicks . .1326 
435—One injured by contractor’s truck could not recover under policy indemnifying contrac- 
tor’s principal from loss by truck in his “hire” or operated with his “‘consent.”’ Giroud 
v. New Jersey Mfrs. Casualty Ins. Co. (N. J.) ; 
435—Injury to child by reason of automobile owner throwin 
cleaning car was not within automobile liability policy. Injury to create liability on au- 
tomobile liability policy, must have arisen as natural and probable consequence from 
act of insured. Steir et al v. London Guarantee & Accident Co. (N. Y.) ‘ 
435—Policy limiting insurer’s liability to bodily injury is in conflict with statute requiring in- 
surance against liability for all damages and is ineffective. Statute specifying standard 
provisions for liability policies is regulatory and in nature of legislative restriction on 
rights of insurance companies to issue liability policies. Action for loss of services of 
wite held within category of motor vehicle to be insured against injuries to persons or 
property. Brustein v. New Amsterdam Casualty Co. (N. Y.) : ; 830 
Injuries received in operating coal business in rear of apartment held not indemnified 
against by policy disclosing only occupancy of apartment and not operation of coal yard. 
Collabolletta v. Travelers Ins. Co. (N. Y.) . seen eee _. 1094 
Insurer held liable where assured’s employee, when injuring plaintiff, was using car with 
assurvd’s permission, implied by usage and_ practice “legally operating”; “legally respon- 
sible for operation.” Maryland Casualty Co. v. Ronon. (U. S.) .. oor 
Loan of automobile to one who in turn loaned it to driver at time of accident held to 
constitute passenger “assured” within terms of automobile liability policy. Odden v. 
Union Indemnity Co. (Wash.) . 
437. WRONGFUL ACTS OF INSURED. 
437—Automobile providing insurer shall not be liable unless driver complied with law, held 
not to relieve insurer of liability, where insured violated law. Provision of automobile 
policy against liability for breach of law or ordinance, stated as exceptions referred only 
to liability when car was driven by certain permitted persons, not when driven by 
owner. Pawlicki v. Hollenbeck, (Mich.) 1326 
Operation of automobile at time of accident by driver without license held not illegal 
operation under liability policy. Insurer under automobile policy held liable to one law- 
fully riding therein unless there existed illegality of use between guest and owner. 
Odden vy. Union Indemnity Co. (Wash.) : 1340 
Minor 17 years old was “under age limit fixed’”’ by ordinance prohibiting automobile 
owner from permitting minor under 18 to operate car within meaning of automobile 
liability policy. Age limit got automobile operators fixed by municipal ordinance is “fixed 
by law” within meaning of automobile liability policy; United 
States Fidelity & Guaranty Co. v. Guenther. (U. S.) 
(D) LIFE INSURANCE, 
§ 444. SUICIDE. 
§ 446. ——- EFFECT OF INSANITY. 
446—That insured had sufficient mentality to appreciate physical consequences of his acts 


did not disprove insanity in suit on accident policy for death by suicide. Travelers’ 
Ins. Co. v. Schenkel. (U. S.) ; ‘ 
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{E) ACCIDENT AND HEALTH INSURANCE. 
§ 451. RISKS AND EXCEPTIONS IN POLICY IN GENERAL. 
(1). In general. 

451(1)—Words “In time of war,” as used in provision of accident policy excepting liability, 
held not ,to refer to aviation or submarine operations. Being “engaged in aviation op- 
erations,” within accident policy, means taking part, in operations of airplanes in some 
direct way. Words “engaged in aviation operations,” as used in accident policy, do not 
have same meaning as words “participating in aeronautics.” Price v. Prudential Ins. 
Co. ot America. (Fla.) 

451(1)—Illiterate insured under accident policy covering ‘loss of eye from specified causes 
held not entitled to recover benefits for loss from cause wat specified without reformation. 
Burton v. Life & Casualty Ins. Co. of Tennessee. (N. C.) 1310 

451(1)—Parties to accident insurance contracts may contract for accidents company shall 
not be liable. Kirkby v. Federal Life Ins. Co. (U. S.) ; cad cae 

§ 452. RISKS OF TRAVEL, RAILROADS AND OTHER CONVEYANCES. 

452—Falling to pavement while riding on tailgate of truck when supporting chain broke, re- 
sulting in death, held ‘‘aécidental death” resulting from being thrown from “disabled 
automobile,” within accident policy. Inter-Southern Life Ins. Co. of la, Ky. 
v. Bowyer. (Ind.) ... 

452—To authorize recovery under accident policy, it was necessary to show that at time of 
accident insured truck driver was engaged in driving public conveyance. Motor truck 
used by insured garage employee in making tire service call held not “‘public convey- 
ance” within accident policy. Life & Casualty Ins. Co. v. Brame. (Ky.). 

452—Loss of hand while operating road roller was not sustained by veel or disablement 
of any vehicle or by being accidentally thrown therefrom, within accident policy. Dro- 
gula v. Federal Life Ins. Co. (Mich.) ; 

452—Officer leaving rapidly moving automobile to prevent escape of prisoner ‘who jumped 
therefrom held not “accidentally thrown’’ therefrom within accident policy. Sizemore 
v. National Casualty Co. (W. Va.) Seee se 

§ 453. RISKS OF OCCUPATION OR EMPLOY ‘MENT. 

453—Injury to locomotive fireman after working hours, when attempting to board locomotive 
to return to boarding house, held “injury while on duty” within meaning of insurance 
certificate “‘period of employment.” Chicago & E. I. Ry. Co. v. Schraeder (Ind.) 

§ 454. BODILY INFIRMITIES OR DISEASE. 

454—Policy covering sickness contracted not less than 30 days after policy date covered 
disability from recurring stomach ulcers, irrespective of sees operations. Commercial 
Casualty Ins. Co. v. Wheatman. (Ohio.) 

454—Under accident policy, accident is considered cause of injury, when it causes diseased 
condition or existing disease has no causal connection, but not where existing disease, 
co-operating with accident, results in injury. Standard Accident Ins. Co. v. Rossi. (U. S.) 

454—Insured suffering from Bright’s disease when health policy was issued but whose work 
was not interrupted thereby until later could recover benefits for ‘“‘sickness contracted 
during the term of the policy’; “sickness”. Milam v. Norwich Union Indemnity 
Co. (W. Va.) 

§ 455. EXTERNAL, VIOLENT AND ACCIDENTAL MEANS OF INJURY. 

455—Injury to eye by infection from using | employer’s towel held not effected solely by 
“external, violent, and accidental means” within accident policy. Prudential Ins. Co. 
of America v. Herndon. (Ga.) 

455—Under accident policy insurer was not liable unless injury causing death was effected by 
accidental means independently of arteriosclerosis. Frerichs v. London & saan 
Indemnity Co. of America. (La.) . 

455—-Injury to insured, burned as result of physici: in’s negligent administration of electric: il 
treatment for neuralgia held covered by accident policy. Thalassinos v. Massachusetts 
Accident Co. (N. H.) . . : se 

455—Death from infection resulting on pulling wisdom tooth held “accidental _and caused 
solely and exclusively by “external, violent and accidental means,” within accident policy. 
Where ordinary means employed in usual way produce unexpected and fatal result, such 
result is due to “accidental means” within accident policy. International Travelers 
Ass'n. v. Francis. (Tex.) 

455—When injury or death results from voluntary ‘act ‘of insured which is manifestly danger- 
ous, such result is not caused by “accidental means.” Sizemore v. National Casualty Co. 


(W. Va.) 
§ 461. VOLU NT ARY OR UNNE CE Ss. ARY EXPOSURE TO DANGER. 
(3). Walking or being on railway or bridge. 
461(3)—-Judgments should be set aside only for strongest and most convincing grounds. 
Messing v. Dwelling House Mut. Ins. Co. (Nebr.) 
§ 462. VIOLATION OF THE LAW. 
462—Under statute applying to climbing cars while in motion, riding in box car held no 
— such as to avoid accident policy. Ragan v. Provident Life & Accident Ins. Co. 
a.) iss eee 5% ; 1287 
462—Insurance company could exclude, from hazards covered by accident policy death in- 
tentionally inflicted by another. Oaks’ Adm’r. v. Standard Accident Ins. Co. of Detroit, 
Mich. (Ky.) ; ’ eM SaaS awe a sAeke Gia fa 'x-d aes 
§ 464. INTENTIONAL INJURIES. 
464—Death of insured, er shot by another, held not within accident policy exclud- 
ing injuries “intentionally self-inflicted or by any other person.” ° 
; Standard Accident Ins. Co. of Detroit, Mich. i . — on 
466. 
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466-—Insured’s death from anaesthetic due to hypersusceptibility to particular anaesthetic held 
not result of “bodily injuries, effected directly and neers through 
lent, and accidental means.” Hesse v. Travelers Ins. Co. (Pa. ee . * 

466—Expressions ‘resulting from” injuries “causing such loss” and loss of ' sustained by, 
appearing in same part of policy, must be construed to mean same thing. Proximate 
cause is applicable in accident insurance only in determining whether injury or death 
is caused solely by act or accident. Disablement of automobile was proximate cause of 
death of insured from freezing after abandoning car; ‘“‘wrecking or disablement of any 
vehicle or car.” Federal Life Ins. Co. v. White. (Tex.) ‘ : 

466—Death resulting from accidental injuries held covered by accident_policy, though other 
causes accelerated after injury. London Guarantee & Accident Co. Ltd. v. Leefson. 


ACCIDENT. : 
467—Where insured worked five weeks between date of accident and date of death, benefi- 
ciary could not recover for death under accident policy. Smith v. United States Life & 
Casualty Co. (Cal.) ee 3 oe ras spies ea twdad ‘ger 


XIII. Extent of Loss and Liability of Insurer. 

(A) MARINE INSURANCE. z 

§ 469. CONSTRUCTIVE TOTAL LOSS. ae 5 = ded 

469—Fire policy describing building as “ironclad frame building with metal roof” preclude 
insurer asserting building as not frame building within ordinance regulating repairs. 
Citizens’ Ins. Co. v. Barnes et al. (Fla. 

§ 473. VALUE OF SUBJECT MATTER. 

§ 475. VALUED POLICIES. ; 

475—Clause of marine policy “full interest admitted” if honest attempt to value interest, 
was valid. Cabaud v. Federal Ins. Co. (U. S.) 
487. EXPENDITURES 

§ 488. IN GENERAL, . ae 

488—Under life policy, in which beneficiary’s interest is mere expectancy, beneficiary’s in- 
terest is mere expectancy, beneficiary who murdered insured held not entitled to pro- 
ceeds. Statute prohibiting one convicted of homicide from _ receiving benefit from 
victim’s estate held not to abrogate rule barring beneficiary murdering insured from 


132 


taking under life policy. Smith v. Todd, (S. C.) 1180 


(B) INSURANCE OF PROPERTY AND TITLES. 

§ 493. TOTAL LOSS. : 

493—Barn was “total loss” within fire policy, where roof was completely burned and portions 
of walls remaining upright were worthless. Aetna Ins. Co. v. Weekley. (Ky.) 

§ 498. VALUE OF PROPERTY DESTROYED. 

§ 499. ~ IN GENERAL. 


499—Policy limiting contemplated damages as actual cash value of building prior to fire, 
compared with actual cash value thereafter. Voges v. Mechanics Ins. Co. (Nebr.) ....1243 


499—Stipulation that insurer should not be liable beyond actual cash value of property 
was valid and determinative of rights and liabilities; stipulation that insurer should not 
be liable beyond actual cash value of property was applicable to losses not within scope 
of valued policy act; loss or damage was ascertainable according to actual cash value 
with proper deductions for depreciation in accordance with policy; policy provisions 
that loss or damage should not exceed cost of repairs was merely limitation on amount 
of recovery, Voges v. Mechanics Ins. Co. (Nebr.) ............... ey : 

499—*‘Actual cash value” of property at time of loss under fire policy meant actual money 
value. Cost of reconstructing burned buildings less depreciation held only one of ele- 
ments making up actual value, under policy limiting recovery to replacement cost. In 
determining damages sustained under policy covering actual cash value of property not 
exceeding reconstruction cost, any relevant tact, including purchase price and opinion of 


ares on value, could be considered. Sebring v. Firemen’s Ins. Co. of Newark, 


ee, ee ae ie dana 

§ 501. INSURANCE AS PART OF VALUE. 

501—Insurer could not complain under clause limiting liability to three-fourths of actual 
value of property, where total insurance did not equal such value. 
Marine Ins. Co. v. Stell. (Tex.) es 

§ 502. AMOUNT OF DAMAGE TO PROPERTY. 

$02—Provision of automobile collision policy that liability should not exceed cost to repair 
or replace automobile or parts held ambiguous requiring construction. Automobile pol- 
icy provision limiting liability did not impose cost of repairs and replacement of parts 
as limitation unless automobile was restored to previous condition. Stoops v. First 
American Fire Ins. Co. (Tenn.) ee 

§ 503. AMOUNT OF INTEREST OF INSURED. 

503—Insured may recover entire loss under policy, irrespective of incumbrance, or fact that 
cestui que trust had policy covering her interest. Farmers’ Union Mut. Protective 
Ass’n. of Colorado v. San Luis State Bank. p 

§ 504. EFFECT OF OTHER INSURANCE. 

504—Policy covering assured’s property generally, but definitely designating generator, al- 
though not alloting amount of total insurance to several items covered, held “specific”, 
precluding recovery under policy excluding liability, if property was specifically insured. 
As regards apportionment of losses between insurers, policy distributing amount thereof 


to several items of property insured is specific. Hartford Steam Boiler Inspection & 
Ins. Co. v. Firemen’s Mut. Ins. Co. (Conn.) 
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504—Insured may recover entire loss under policy, irrespective of incumbrance, or fact 
that cestui que trust had policy covering her interest. Farmers’ Union Mut. Protective 
Ass’n. of Colorado v. San Luis State Bank. (Colo.) .................... Bs cae aes cc 
504—Plaintiff held entitled to full amount of policy sued on, though he had another policy 
on property, in view of uncontroverted allegations and proof that such amount was less 
than fair market value of property. Niagara Fire Ins. Co. v. Johnson. (Ky.) ..... << oe 
504—Mortgagor’s act in taking out additional insurance on his interest without mortgagee’s 
consent does not reduce mortgagee’s prior insurance under standard mortgage clause. 
Bennett v. Provident Fire Ins. Co. (N. C.) .... RE Ce a BE taker el ‘vive, Sa 
504—Verdict of fire policy for total value of property should be reduced by amount of judg- 
ment entered for insured’s pledgee on policy covering pledgee’s interest. Dunsmore v. 
Dennis. Deed Tak. Ge GUD icc ewe cctmnys6 ens vaseue am ea es Se relearn eae ec ee 


§ 505. DUTIES OF INSURED AFTER LOSS. 
505—Theft of property after fire, to constitute failure to care for property must be result 
of insured’s neglect. Insured after fire must exercise ordinary care for protection of 
property. Pospisil v. National Fire Ins. Co. of Hartford, Conn. (U. S.) ........... 286 
(C) GUARANTY AND INDEMNITY INSURANCE. 


§ 512. LIABILITIES INCURRED FOR INJURIES TO PERSONS OR PROPERTY. 

512—Motorbus liabilty insurer, paying insurance into court, held not entitled to deduct pay- 
ments in settlement of claims not reduced to judgment. Frank et al. v. Hartford Acci- 
dank & Dimes CR (GU Dn wo ok hos cscs Ce cunccsdeCarnmesvcacrertwsiuwars 1065 


§ 514. DAMAGES INCURRED OR PAID. 

514—Insured’s payment of part of settlement is without consideration if insurer had pre- 
viously become absolutely liable for amount of settlement. Insured’s consent to com- 
promise agreement held to constitute waiver of policy provision whereby insurer could 
discharge obligations only by payment up to policy limits. If under conceded facts and 
applicable law court was required to direct verdict for claimant in excess of policy limit, 
insured’s contributions to induce settlement within policy limit would be without considera- 
tion, Insured, having agreed to compromise settlement, cannot insist on it to establish waiv- 
er and reject it to disclaim liability. Insured contributing to settlement with claimant 
within policy limits, held not entitled to recover contribution from insurer, where insured 
escaped large contingent liability. St. Joseph Transfer & Storage Co. v. Employers 
Indemnity Corp. (Mo.) ........... ; a Stak sh Atha Pe 

514—-Where wife recovered against insured $6,000 and husband $1,000 with $3,000 punitive 
damages jointly, their recovery against indemnity insurer was limited to $6,000 under 
policy limiting maximum for one person to $5,000. Indemnity insurer’s attorneys, de- 
fending suit by husband and wife jointly, were not required to have damages segre- 
gated. General Accident Fire & Life Assurance Corporation Ltd. v. Clark et al. 1 

514—Insurer under proper construction of employer’s accident policy held not liable for costs 
and expenses and interest on judgment, where insurer did not participate in defense. 
Insurer, in absence of express provision, is not liable for “interest” accruing on judgment 

pending appeal. Wagner Electric Corporation v. Ocean Accident & Guarantee Corpora- 

S.) 


tion Ltd. (U. einen 

§ 514%. DEFENSE OF ACTIONS. 

514%—Insurer taking over defense of claim against insured, must act with due care and in 
good faith. St. Joseph Transfer & Storage Co. v. Employers Indemnity Corp. (Mo.) 1086 

514%—Insured does not fully aid insurer, as required, when misleading insurer in statement 
by blaming another for accident and blaming himself in testimony to enable mother to 


recover. Ohrbach v. Preferred Accident Ins. Co. (N. Y.) 393 

(D) LIFE INSURANCE. 

§ 517. AMOUNT OF INCONTESTABLE OR PAID UP POLICY. 

517—Under incontestable clause, insurer could not contest insurance action brought after 
second year, on ground of suicide within two years. Fore v. New York Life Ins. 
Co. (Ark.) tn PUES Lites DL AGE Cee ae 639 


(E) ACCIDENT AND HEALTH INSURANCE. 
§ 524. TOTAL DISABILITY. 
524—To constitute ‘‘total disability” within accident policy, it is sufficient if injuries are such 
that common prudence requires insured to desist from employment so long as reasonably 
necessary to effect speedy recovery. Sherman v. Continental Casualty Co. (Cal.) ...1013 
524—Disability benefits held apportionable for portion of year before insured’s death, un- 
der life policy containing disability provision with large type words “‘life income to as- 
sured,” though benefits were made payable on anniversary dates of policy during in- 
sured’s lifetime. Brownstein v. New York Life Ins. Co. “(Md.) Sta vccweet ane 662 
524—Recovery for total and permanent disability does not require condition of complete help- 
lessness. Insured becoming afflicted with tuberculosis was “totally disabled” within policy 
authorizing recovery therefor, though able to assist in operation of country store. Tu- 
berculosis was “‘permanent disability” within policy authorizing recovery therefor with- 
out proof that insured could not recover. Equitable Life Assur. Soc. v. Serio. (Miss.) 254 
$24—‘‘Permanent total disability” need not wholly prevent insured from performing any gain- 
ful work. Inability to do substantially all material acts necessary to occupation consti- 
tutes ‘permanent total disability.” Inability to do one of several necessary acts in per- 
formance of business constitutes “disability.” Absolute physical disability is not essen- 
tial to “‘total disability.” McCutchen v. Pacific Mut. Life Ins. Co. (S. C.) ........... 921 
524—Accident policy entitled insured to “total disability” indemnity if substantially unable 
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to perform every material duty of occupation. United States Fidelity & Guaranty Co. 
v. Hardeman. (Tex.) : : _. 810 
524—Disability preventing prosecution of business in_ substantially customary manner is 
total; ‘total disability.” Standard Accident Ins. Co. v. Bittle. (U. S.) ..... 782 
524—Insured held entitled to recover on disability policy, if sickness rendered him incapable 
of performing duties necessary to practical prosecution of his business; “continuous, 
necessary, and total loss of all business time.”’ Hetzel v. Pacific Mutual Life Ins. Co. 5 
Pes ae 53 5; Stee ieee tee z 
§ 526. PARTIAL DISABILITY IN GENERAL. cae any = 
526—Insured held entitled to compensation for only partial and not total disability not arising 
within two weeks after accident, where petition alleged continuous liability. Berlau 
v. Metropolitan Life Ins. Co. (Mo.) 
§ 527. PARTICULAR INJURIES S : ; 
527—Insured held not limited to recover under accident policy by showing that both feet 
were entirely severed, where portion of one remained; provision for indemnity for loss 
by severance referring to manner of injury. Where policy insured against loss of mem- 
ber of entire member, “‘loss’”” means destruction of usefulness, in absence of more spe- 
cific definition. Life & Casualty Ins. Co. of Tennessee v. Peacock (Ala.) . a py aitaler’ 
527—Judgment held not excessive in allowance of $100 for hernia operation, under accident 
policy clause permitting allowance for cutting into abdomen to treat organs. Berlau 
v. Metropolitan Life Ins. Co. (Mo.) dene oh caecd ee 
§ 529. DEATH FROM ACCIDENT. : : 2 
529—Rules of construction were inapplicable where policy allowed double indemnity provided 
death “shall not be the result of homicide.” Double indemnity provisions held not ap- 
plicable to accidental, death resulting from pistol wounds intentionally inflicted, where 
policy contained proviso that death “shall not be the result of homicide.” Great South 
ern Life Ins, Co. v. Cherry. (Tex.) dle Siti acd Be io FCS Ee ee 
§ 530. LIMITATION OF LIABILITY BY PROVISIONS OF POLICY. 
530—Double indemnity held not payable in insured’s accidental death, where there was de- 
fault in premium payments, and special benefits under policy were specifically withdrawn 
in case policy was in force through automatic extension provisions. Great Southern 
Life Ins. Co. v. Jones. (U. S.) 
§ 531. CLASSIFICATION OF RISK. 
531—Death of electrical superintendent investigating interruption of service held not to pre- 
clude full recovery on accident policy under stipulation for reduced indemnities if injured 
in act pertaining to more hazardous employment. Fidelity Health & Accident Co. 
v. Holbrook. (Ind.) ..... 561 
531—Word “superintending” within provision of accident policy specifying insured’s occupa- 
tions is not restricted to overseeing and directing workmen. Fidelity Health & Accident 
Co. v. Holbrook. (Ind.) Ronee sake aaa 


XIV. Notice and Proof of Loss. 


§ 539. TIME FOR NOTICE AND PROOF. 
(1). In general. 
539(1)—Insured’s proof of disability one year after disability ceased held not compliance 
with terms of disability policy. Gottlieb v. New York Life Ins. Co. (N. Y.) .. es 
539(1)—Provision in indemnity policy requiring assured to give “prompt written notice” of 
accident means reasonable notice. Black & White Cab Co. v. New York Indemnity 
Co. (W. Va.) ade 395 
(3). “Immediate” notice. 
539(3)—“Immediate notice’ to insurer under automobile liability policy is notice within 
reasonable time under cihcumstances. Reina v. United States Casualty Co. (N. Y.) 
ot) eae “immediate written = of accident in automobile = requires 
reasonable diligence in giving notice under circumstances. M * Li- 
ability Assur. Corp. Ltd. et al. (N. C.) ee ee oe 
(5). Effect of failure or delay. 
539(5)—Insurer held not liable under disability clause for premium or indemnity before 
en of notice and proof of disability. Walters v. Jefferson Standard Life Ins. Co. 
(Tenn.) j : ‘ ie a ett taratete f iat 
539(5)—-Failure to furnish proof of loss under fire policy within 60 days’ time provided 
therein, would not relieve insurer from liability. Pospisil v. National Fire Ins. Co. of 
Hartford, Conn. (U. S.) Ries 
539(5)—Injured person cannot recover from liability insurer not advised of service of 
process on insured as required in policy. Injured person, failing to see that liability 
insurer was promptly advised of service of process on insured, could not recover on 
policy. Metropolitan Casualty Ins. Co. v. Colthurst. (U. S.) 814 
539(5)—Insured failing to immediately notify and co-operate with insurer, person injured 
could not recover. Bachhuber v. Boosalis et al. (Wis.) 
(6). Excuses for failure or delay. 
539(6)—-Insurer was not liable, where insured’s only excuse for failure to give immediate 
notice required was that notice was sent to wrong company by mistake. Reina v. United 
States Casualty Co. (N. Y.) : 
539(6)—Insured’s ignorance of provision in disability insurance policy entitling him to com- 
pensation is no excuse for failure to comply with its terms. Gottlieb v. New York Life 
Ins, Co. (N. Y.) ; cakes 
539(6)—-Rider placed on insurance policy taken out by taxicab company providing that ob- 
ligation shall be unaffected by omission of assured does not excuse failure to give notice 
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of accident, as respects assured. Black & White Cab Co. v. New York Indemnity Co. 
(W. Va.) 3 Nr sn aay ata ae Sera dy a aa hi ale Rita wSdauG eS Bogie ak wR ko atl can ade aa cae 

§ 540. SUFFICIENCY OF NOTICE. : : 

540—Plaintiff held not required to give insurer formal notice of accidental death of insured 

where she knew of insurer’s actual notice through local agent. General Accident Fire 


& Life Assur. Corporation v. Savage. (U. S.) ... ees Rae wea anaes Lane dene 
540—Insured’s failure to forward copies of complaint and summons was no defense to recov- 
ery on automobile liability policy, where insured had notice of accident. Royal Indemnity 
Co. e. , . CUR GES. oc eos coos wuhae dc achneesssu weenie eeat cases antenna: 4 
§ 542. ae a PROOFS OF LOSS OF OR DAMAGE TO PROPERTY. 
(1). In general. E : 
542(1)—-Statement describing land stating corn acreage and yield held sufficient account to 
= a sf amount of grain grown. Hansell v. Farmers Mut. Hail Ins. Assn. of 
owa. A pe se ian ache ae aia ee eth Mme eee le dart ain't Pita Mey ANE WME ALS SOts 
§ 543. PROOFS OF DEATH OR INJURY TO INSURED. 
543—Purpose of proof of death is to enable insurer intelligently to estimate its rights and 
liabilities. Proofs of death reciting insured’s disappearance on certain date, furnished 
a little over seven years after insured’s unexplained disappearance, held sufficient. Grif- 
fin v. Northwestern Mutual Life Ins. Co. (Mich.) 1 


§ 549. INSPECTION OF PERSON OF INSURED AFTER INJURY OR DEATH. 
549—Requirement in accident policy that insured be permitted to make autopsy, where not 
forbidden by law, held reasonable. Order for examination of body of insured under life 
policy permitting autopsy held not abuse of discretion. Whitman v. Kentucky Central 
Life & Accident Ins. Ca. (Ky.) -....-...-:4-04. (a woth aces ce tte aoe 
549—Request for autopsy provided for in accident policy was sufficient where made within 
reasonable time after death. General Accident Fire & Life Assur. Corporation v. 
Savnme, €0.. Gd cnncsccws<s Snes g susie a deg Ge es aie bNS oa’ tiny ge CR aw we Side ee ewe reas 
549—Provision of accident policy giving insurer right to make autopsy held valid and enforce- 
able. Insurer’s right under accident policy to make autopsy held not barred by Arkansas 
Statute. Standard Accident Ins. Co. v. Rossi. (U. S.) ........... : 
§ 550. EFFECT OF STATEMENTS AND PROOFS IN GENERAL, 
550—That committee appointed by church joined in making proofs of loss under unauthorized 
policies did not prevent recovery on authorized policy. American Eagle Fire Ins. Co. 
v. Vaughan et al. (U. S.) ec . 
§ 553. FRAUD OR FALSE SWEARING. 
(1). In_ general. 
553(1)—Intentionally false proof of loss by insured held defense to action on fire policy. 
Under provision voiding policy if insured atempts to defraud company before or after 
loss, dishonest statements about loss are within provisions irrespective of success of at- 
tempt. Intentional overvaluation of property destroyed by fire on part of insured, or 
agent, voids policy under provision that fraud before or after loss shall render policy 
void. Saidel v. Union Assurance Society, Ltd. (N. H.) Faith whee e a Raraa kaa a 
553(1)—Church pastor’s false swearing in proofs of loss as to additional insurance fraudu- 
lently procured did not avoid policy on church property. American Eagle Fire Ins. 
; a “estOPrEL Ge Gaver’ os WOES cas sabia cx 
a »PE NOTICE AND PROOF D 
AND OBJECTIONS. . one So. eee 
§ 555. IN GENERAL, 
555—Insurer’s waiver of right to object to notice and proofs of loss as not satisfying re 
quirements of policy may be either express or inated. Insured’s failure to file required 
proof of loss held not to entitle insurer to forfeiture in view of agent’s waiver of de 
fects in proof of loss. Johnson v. Scottish Union, etc. Ins. Co. (Tenn.) 
§ 556. ——-POWERS OF OFFICERS OR AGENTS. 
(1). In general. 
556(1)—Insurer’s agent had apparent authority to waive proof of loss and accept notice of 
loss, in absence of notice of limited power. Evans et al v. Globe & Rutgers Fire Ins. 
Co. (Ga.) ri : : oe c neared : 
(2). Powers of adjusters. . 
556(2)—Adjuster could waive requirement of written proof of loss within 60 days. 
Exchange Assurance of London, Eng. Inc. v. Collins (Ky.) .. a Ne 
556(2)—-Insurance adjuster has authority to waive defects or omissions in proofs of loss. 
Johnson v. Scottish Union, etc., Ins, Co. (Tenn.) 


§ 558. 





Royal 





- IMPLIED WAIVER IN GENERAL. 
(1). Acts and conduct in general. 
558(1)—Proof of loss may be waived by denying liability or course of conduct. 
Co. v. Day. (Ind.) nat Peete ; 
558(1)—Insurer, by preparing and having insured swear to informal proof of loss and by 
making offer of settlement, waived further proof of loss. Security Underwriters, Inc. 
v. Long. (Ind.) .......-.. ee eee sess eee nse n ewes paede\v ence uee esses mute eked Pore 
558(1)—Insurer’s examination of insured’s record and failing to answer letter held not to 
show intention to extend period for filing proofs of loss. United States Merchants & 
Shippers Ins. Co. v. Klipper. (N. Y.) ....... Fae Cee er etry 
558(1)—In action on accident policy, insurer assuming giving of proofs of loss in answer 
waived provision requiring proofs within specified time. Standard Accident Ins. Co. v. 
Mande, Cs. BD. aca issicdiecie vice cnec bak Geus Cues Oradea ewe Sob d ve eae Raa. ee 
(2). Statements and acts of officers and agents. 
558(2)—Requirement of proof of fire loss was waived if agent stated adjuster had been on 
scene, and made no request for proofs. Aetna Ins. Co. v. Weekley. (Ky.) . as 
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(4). Failure to furnish blanks. 
558(4)—Insurance companies promising to do so must furnish blank proofs of loss. Insurer 
waived notice required by accident policy where it orally promised to furnish blank 
proofs of loss and failed to timely do so, though policy required written waiver, Berlau 
v. Metropolitan Life Ins. Co. (Mo.) . enim Wace, beta Wie's Gakcghe ua ade son ee 
§ 559. ——- DENIAL OF LIABILITY. 
(1). Insurance of property. 
559(1)—-Insured held not required to file proof of loss, where insurer claimed fire policy was 
cancelled before loss. Union Fire Ins. Co. v. Stone. (Ga.) 1217 
559(1)—-Proof of loss may be waived by denying liability or course of conduct. Home Ins. 
Co. v. Day. (Ind.) aga 72 
559(1)—Denial of liability waives right to claim want ‘of notice or proof of loss. London 
& Lancashire Ins. Co. Ltd. v. Mason et al. (Ind.) .... 
559(1)—Failure to furnish proof of loss did not relieve fire insurer from liability, in view 
of latter’s denial of all liability. Winchel:v. National Fire Ins. Co. (Kan.) .......... 
559(1)—Denial of liability waives proofs of loss. Philadelphia Fire & Marine Ins. Co. v. 
English. (Ky.) 5 ota cl tiers eis .1229 
559(1)—Denying liability waives proof of loss; action commenced more than 45 days after 
denial of liability held not premature. Shields et al v. Vermont Mut. Fire Ins. Co. 
(Vt.) We din ate AA ats ares 107 
(2). Life and accident insurance. 
559(2)—Insurer, by denying all liability, waives policy provision that no suit shall be brought 
thereon until 60 days after claim has become due and proof made. Hetzel v. Pacific 
Mutual Life Ins. Co. (W. Va.) 
§ 560. mre F URE _ OBJECT OR TO STATE GROUND OF OBJECTION. 
n genera 
560(1)—Receipt and retention of notice or proof of loss without objection constitutes waiver 
of right to object thereto as not satisfying requirements of policy, Insurer held to 
have waived requirements of proof of loss, where its agents accepted schedules of 
property destroyed and made no complaint regarding sufficiency. Johnson v. Scottish 
Union, etc., Ins. Co. (Tenn.) ; 764 
(2). Necessity of specific objection. 
560(2)— Good faith requires insurer to point out details in which notice or proof of loss 
is insufficient and give insured opportunity to correct defects. Johnson v. Scottish 
Union, etc., Ins. Co. (Tenn.) 
561. ADJUSTMENT OF LOSS AND NEGIOTATIONS FOR SETTLEMENT. 
61—Insurer making investigation and offering partial payment of loss without further ob- 
jection waived defects in proof of loss. Zurich General Accident & Liability Ins. Co. 
Ltd. v. Safe-T-Kros Drug Co. (Ind.) \ ee i ne aaa ee 
§ 562. PAYMENT OF LOSS. . 
562—Part payment under accident policy with admission by counsel in statement to jury as 
= liability under different clause was waiver of condition concerning proofs. Skibbe v, 
Liberty Life Ins. Co. (Kan.) 1292 
562—Insurer’s payment of portion of claim “e waiver of formal proofs of death. nee 
v. Prudential Ins. Co. of America. (N. bias 


XV. Adjustment of Loss. 

§ 573. EXPENSES OF PROCEEDINGS ON APPRAISAL OR ARBITRATION. 

573- Expenses of attending hearings in, and attorneys’ services in defending insurance com- 
pany’s suit to prevent award and remove third referee, held not recoverable by ‘latter. 
Wiggin v. National Fire Ins. Co. (Mass.) 1235 

$ 574. VALIDITY AND EFFECT OF APPRAISAL OR AWARD. 

(4). Inadequacy of award. 

574(4)—Evidence that hail loss was from 40 to 60 per cent., held to show that award of 15 
per cent. was so grossly inadequate as to meaner that award be vacated. Koopman vy. 
Farmers Mut. Hail Ins. Assn. (Ark.) 

574(4)—Appraiser’s award for loss under fire policy may be. so inadequz ate | or excessive as to be 
subject to vacation for fraud; fire insurer is entitled to judicial determination respect- 
ing coverage of policy notwithstanding appraiser’s award. Harrington v. Agricultural 
Ins. Co. (Minn,) ‘ Stave ysl 

(5).. Effect of award in general. ee 
574(5)—Appraisers’ award for loss under fire policy may be so inedaquate or excessive as 
to be subject to vacation for fraud; fire insurer is entitled to judicial determination 
respecting coverage of policy notwithstanding appraisers’ award. Harrington v. sera 

cultural Ins, Co. (Minn.) Ls eee 

§ 576. ESTOPPEL OR WAIVER AS TO ADJUSTMENT OR ARBITRATION. 

(2). By denial of liability. 

576(2)—Insurer’s denial of liability expressly calling attention to arbitration clause was not 
absolute denial authorizing presumption of waiver of arbitration clause. Pollina et al 
v. State Mut. Rodded Fire Ins. Co. (Mich. Sardar Poah a a hou’ 

§ 579. SETTLEMENT BETWEEN PARTIES. 

579—Insurer held not entitled to recover overpayment in settling loss under robbery policy, 
absent charge of fraud or bad faith. United States Casualty Co. v. Stanley. (Kan.) 

579—Acceptance of drafts for less than claimed loss and surrender of first policies con- 
stituted compromise and settlement of all liability. Celi et al v. Pennsylvania Fire 
Ins. Co. (Mass.) 311 

579—Insured and insurer may enter into settlement, constituting accord and satisfaction of 
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original contract of insurance. St. Joseph Transfer & Storage Co. v. Employers Indemnity 
Corp. (Mo.) .. iy 

579—Beneficiary’s acceptance of insurer’s checks for amounts of premiums paid held accord 
and satisfaction barring summary judgment or alternative relief. Tully v. New York 
qare ine, Co. OR Fy... De  Lvidi<awh ie tea 

579—Compromise of claim under health and accident policy, in accordance with settlement be- 
tween adjuster and insured was binding. Settlement of dispute as to claim in accident 
policy was adequate consideration for compromise. Adjuster’s ignorance of lapse of 
policy did not defeat compromise of claim for accident and subsequent sickness. Pro- 
visions of health and accident policy were abrogated and rights of parties became fixed 
under compromise of claim thereunder. Great Northern Life Ins. Co. v. Sheppard. 
(Tex.) : ; oe en ’ 313 

579—Agreement between insured and insurance companies fixing amount of fire loss held 
binding in suit on policies, Milwaukee Mechanics Ins. Co. v. Ciaccio. (U. S.) 1197 


XVI. Right to Proceeds. 


§ 580. POLICY PAYABLE TO OWNER OF PROPERTY OR INTEREST INSURED. 
(2). Property subject to mortgage or other lien. 

580(2)—Without assignment, mortgagee has no interest in insurance policy covering mort- 
gaged property or insurance. Boyce v. Farmer’s Mut. Ins. Ass’n. (Ia.) .. ae 304 

580(2)—Mortgagee held not entitled to proceeds of additional fire insurance taken out by 
purchasers assuming mortgage. That purchasers assuming mortgage became principal 
debtors did not make proceeds of additional insurance taken by purchaser’s trust fund 
nor give mortgagee equitable right thereto. Houston et al v. American Ins. Co. (Kan.) 

580(2)—-Mortgagee has no right to benefit of policy issued to mertenes without express 
agreement. Rent-A-Car Co. v. Globe & Rutgers Fire Ins. Co. (Md.) Sad seca aet 

580(2)—Insurer of residence is not liable to mortgagee for loss by fire where policy con- 
tains no mortgage clause. British America Assur. Co. v. id-Continent Life Ins. 


1176 


‘0. (Tex. 
§ 581. POLICY PAYABLE TO OR FOR BENEFIT OF MORTGAGEE OF PROP- 
ERTY INSURED. ‘ 
581—When policy issued to mortgagor makes loss payable to mortgagee’s rights are de- 
privative and it can only collect amount due mortgagor. Under policy payable to 
mortgagor and mortgagee as their interests appear, amount due is payable to mortgagee 
to extent of its interest and residue to mortgagor. Rent-A-Car Co. v. Globe & Rutgers 
Fire Ins. Co. (Md.) 
§ 583. LIFE OR ACCIDENT 
SENTATIVES OR ESTATE. 
(1). In general. 
583(1)—Company operating on assessment plan may issue polic 
administrators as beneficiaries. Long v. Montgomery et al, 
(2). Policy payable to relative or person equitably entitled. 
583(2)—Insurer, by payment to sister of insured under facility of payment clause of less 
than amount due, could not escape liability for balance. Sister of insured had no right 
as against insurer under facility of payment clause. McCarthy v. Prudential Ins. 
of America (N. Y.) ; : 


§ 584. LIFE OR ACCIDENT POL 
§ 585. ———— RIGHTS OF PERSONS DESIGNATED IN GENERAL. 
(1). In general. 
585(1)—Mother, named as beneficiary, held entitled to insurance money, although insured 
was living with wife and minor children at time he took out policy. Pearce v. National 
Life & Acc. Ins. Co. et al. (La.) yer ie oa a AP 
585(1)—Administrator, after death of insured, could not dispute insured’s desi 
fiancee as beneficiary of policy. Northern Life Ins. Co. v. Burkholder et al. (Ore.) 
(2). Effect of clause making policy payable to relative or person equitably entitled. 
585(2)—Where insurer did not agree to pay insurance to insured’s cousin who paid premiums 
on industrial policy, beneficiary was entitled to ‘nsurance. Grabowski v. Lotko. (N. Y.) 
(3). Policy payable to wife. 
585(3)—Where policy makes insurance payable to insured’s wife, without more, it is not pay- 
able to one with whom insured cohabited, when another was his wife. If designation 
of beneficiary as insured’s wife is descriptive, she being named, it is immaterial whether 
she or another is lawful wife. Where beneficiary of life policy was dsignated as in- 
sured’s wife, and also named, latter designation governed and first designation must be 
regarded descriptive and not conclusive upon insured’s intent. That “wife” was only 
person named in husband’s life policy did not indicate intended beneficiary, provided 
other claimant went by name in policy and was so called by insured and associates. 
Refusing instruction that, if person paid insurance produced certificate and was beneficiary, 
insurer sued by insured’s wife, should have judgment, though person was not insured’s 
wife, held error. Sims v. Missouri State Life Ins. Co. (Mo.) .... 
(6). Beneficiary paying premiums. 
585(6)—Beneficiary paying premiums on security of policy, and notifying insurer before 
insurance was paid, held entitled to amount paid, though beneficiary was changed. Cro- 
nan v. Metropolitan Life Ins. Co. (R. I.) y 


§ S06 eee ied oe BENEFICIARY. 

586—Rights of beneficiary held vested under icy not reserving right to change beneficiary. 
Fourth Nat. Bank of Montgomery v. oolfolk. (Ala.) - a 

586—Named beneficiary has no vested right during insured’s lifetime, where policy or statute 
authorizes change of beneficiary. Hoskins v. Hoskins. (Ky.) 
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586—Beneficiary’s right became vested on insured’s death, where right to change beneficiary 
was not exercised. Pearce v. National Life & Acc. Ins. Co. et al. (La.) 

586—Beneficiary paying premiums or loaning money on security of policy acquires vested 
right against one thereafter, without consideration, becoming substituted beneficiary. 
Beneficiary acquiring vested rights in policy need only notify insurer of fact before 
payment is made to another. Cronan vy. Metropolitan Life Ins. Co. (R. I.) 

586—Beneficiary, under life policy reserving right to change beneficiary has no vested right 
prior to insured’s death but mere expectancy. Smith v. Todd. (S. C.) 

586—Benefits accruing under certificates of membership in mutual benefit associations vest 
in beneficiary on accrual and pass at death to heirs. Central Texas Mut. Life Ass’n. 
v. Beaty et al. (Tex.) . 

§ 587. CHANGE OF BENEFICIARY. 

587—Letter requesting change of beneficiary, written in insured’s presence under direction of 
insured and signed in name of insured per another, held direct act of insured. Supreme 
Life & Casualty Co. v. Wall. (Ark.) ; ord 

587—Insurance company could waive conditions provided in policy for change of beneficiary 
Issuance of new policy waived all restrictions for changing beneficiary in old policy, and 
new policy containing new beneficiary was binding. Jackson v. Leonard. (Ga.) 

587—Application for change of beneficiary will be given effect, though insured died while 
it was still in mail and before received at home office. Stewart v. Stewart et al. (Ind.). 

587—Change of beneficiary takes effect, where insured does substantially all that policy re- 
quires, though formal details are not completed before his death. Rule requiring sur- 
render of policy to change beneficiary is intended for insurer’s benefit, and may be waived. 
Beneficiary named in policy could not complain of failure to send it to insurer with ap- 
plication for change of beneficiary, nor of failure to indorse change thereon. Widow, 
whose name insured inserted in request for change of beneficiary, received by insurer af- 
ter insured’s death, held entitled to insurance. Hoskins v. Hoskins. (Ky.) .. ex 

587—Where insured endeavoring to change beneficiary was prevented because beneficiary re- 
fused to deliver policy to insurer, intended beneficiary held entitled to proceeds. John 
Hancock Mutual Life Ins. Co. v. Jadynak. (Mich.) 

587—Assured’s agreement to make brother beneficiary of life insurance, if brother would give 
him home, held supported by sufficient consideration. That new beneficiary paid all as- 
sessments on life policy held alone sufficient consideration to support change of beneficiary, 
as against prior secret assignment. Contract to furnish assured home held sufficient 
consideration for change of beneficiary, where home was furnished, though assured died 
shortly therafter. Klebba v. Struempf. (Mo.) jak eg 

587—-Insured’s compliance with all requirements for change of beneficiary except surrende 
of policy to insurer for indorsement, effected change of beneficiary. Lynch’s Estate. 


587 ed to 
insurer in insured’s lifetime. In re Schiffer’s Estate. (N. Y.) . , 

587—Insured in life policy may change beneficiary without insurer’s consent, and change is 
valid, though not noted on policy, if intention is clear. Notation of change of beneficiary 
on life policy held prima facie to justify insurer in settling with one designated. In 
considering effect of indorsement on life policy changing beneficiary, distinction must be 
drawn, where insurer has no interest and where it has. Beaver Trust Co. v. North- 
western Mutual Life Ins. Co. (Pa.) 

587—-Change of beneficiary takes effect : r 
of him, leaving only ministerial acts to be done by insurer’s officers. Insurer having 
directed change of beneficiary and insurer having retained policy until insured’s death, 
equity should recognize new beneficiary. Union Mutual Life Ins. Co, v. Linamood et al. 
(W. Va.) : es 

§ 589. DEATH OF BENEFICIARY. 

589—Provision in life benefit certificates that, upon beneficiary’s death before member of 
benefit association, benefit is payable to member’s “legal representatives,” refers to exe- 
cutor or administrator. Long v. Montgomery et al. (Mo.) ace Cee 

589—Benefits accruing under certificates of membership in mutual benefit associations vest in 
beneficiary on accrual and pass at death to heirs. Mutual benefit association’s consti- 
tutional provision that disability benefits should not be paid to disabled member’s heirs 
or estate held to contravene laws of state. Central Texas Mut. Life Ass’n. v. Beaty et 
al. (Tex.) eis 

§ 590. —— RIGHTS OF CREDITORS. 

§90—Uncle and partner of insured, keeping his part of bargain requiring insurance for pro- 
tection of partners, was entitled to entire proceeds of policy. Harrel’s Adm’r. v. Harrel. 

590—Deceased’s creditors cannot claim life insurance money, though not claimed by heirs. 
Succession of Erwin. (La.) ai i opel aka 

590—One not beneficiary at time indorsing insured’s note on security of policy could not 
recover amount paid, where there was no assignment. Cronan v. Metropolitan Life 
Ins. Co; (R. I.) : = 

§ 591. LIFE POLICY FOR BENEFIT OF CREDITOR. 

591—Though creditor cannot seize money due under assessment policy, assured may make 
voluntary provision for creditors. Long v. Montgomery et al. (Mo.) 

§ 591%. INDEMNITY INSURANCE. 

5911%4—Remedy of persons recovering judgments for injuries against insolvent motorbus com- 
pany held by suing for ratable administration of statutory liability policy. Frank et al. 
v. Hartford Accident & Indemnity Co. (N. Y.) 
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§911%4—Person injured by acts of insured ha sno better claim against insurer under indemnity 
policy than assured would have if paying judgment for injuries. Collaboletta v. Travel- 
DD a en) eo ae ; : . 

59114—-Where named assured was not liable to injured person for employee’s negligence insurer 
“could not require direction in writing from named assured before paying insurance. 
Where assured’s employee, responsible for automobile accident and entitled to protection 
under policy, was insolvent, injured person could recover from insurer. Maryland 
Casualty Co. v. Ronan. (U. S.) . 1318 

§91%4—Statute relating to insurer’s liability to persons injured by automobile creates no lia- 
bility where none exists by terms of policy. Bachbuber v. Boosalis et al. (Wis.) ........ 1072 


XVII. Payment or Discharge, Contribution, and Subrogation. 


§ 595. ELECTION TO REBUILD OR REPLACE PROPERTY. . re: 7 

§95—Insurer denying liability on windstorm policy waived right to repair building. North 
River Ins. Co. v. Rippy. (Tex.) ’ 4 

§ 598. INTEREST ON AMOUNT OF LOSS. 

598—Insurer is liable for interest on fire loss only from time claim is due and payable un- 
der policy. Insurer where claim for fire loss was submitted to arbitration and award paid 
within 60 days thereafter held not liable for interest on award. Doherty et al v. Auto- 
mobile Ins. Co. of Hartford, Conn. (S. D.) . 

598—Including interest in judgment for total fire loss, where amount of insurance on dwell- 
ing and furniture was not separately determined, held error. Continental Mutual Fire 
Ins. Co. v. Walles. (Tex.) 

§ 600. EFFECT OF PAYMENT. 

600—Payment to insured, after judgment, of amount due on policy providing indemnity 
against liability, was not fraudulent as to injured person. Voss v. Stranahan et al. 
(Mich.) ee 

§ 601. RECOVERY OF PAYMENT. 

601—Plaintiff to recover money paid under mistake of fact must allege and prove ground 
of mistake, petition to recover money paid under mistake of fact predicated on facts not 
supporting conclusion of payment does not sufficiently aver mistake; allegation that 
plaintiff believed document to be genuine when payment money does not charge document 
was not genuine petition to recover money paid substituted beneficiary which insurer was 
subsequently required to pay to original beneficiary held insufficient for recovery of 
money had and received. Petition to recover money paid to substituted beneficiary. al- 
leging substituted beneficiary was vouched into suit in which original beneficiary re- 
covered held insufficient; party sued vouching another into defended action, to recover 
against vouchee has burden of showing that vouchee is responsible over to him; petition 
to recover money paid substituted beneficiary vouched into suit by original beneficiary 
against insurer did not affirmatively show insurer’s right to remedy over against substi- 
tuted beneficiary. Bryant v. Guaranty Life Ins. Co. (Ga.) 

601—Insurer failing to recover amount paid insured from third party held not to have es- 
tablished fraud authorizing recovery thereof from insured. Union Automobile Ins. C 


v. Cox. (La.) 
§$ 602. DAMAGES FOR REFUSAL OF PAYMENT. 


602—Insurer held not relieved from liability. for penalty and attorney fees for delay by fact 
that insy;red made_y,o demand for payment, wheré company unconditionally denied |ia- 
bility. American Eagle Fire Ins. Co. v. McKinnon. (Ariz.) 1202 
6u2—Statutory penalty and reasonable attorney fee held properly allowed in action on life 
policy. Home Life Ins. Co. of New York v. Masterson et al. (Ark.) ....... 232 
602—Penalty cannot be exacted or attorney’s fee assessed against insurer, when demand under 
policy is unjust. Supreme Life & Casualty Co. v. Wall. (Ark.) 865 
602—Statutory penalty for bad faith in refusing to pay loss and for attorney’s fees held 
authorized against insurer refusing to redeliver policy after loss. Union 
Co, v. Stone. (Ga.) 7 ‘ : 
602—Insured held entitled to 12 per cent penalty from fire insurers not paying claim and 
torney’s fees of $50 and $70. Davis v. National Fire Ins. Co. et al. (La.) : 
602—Failure to tender unearned premiums to insured after fire was sufficient to warrant in- 
fliction of penalty and attorney’s fee in action on policy. Luthy v. Northwestern Nat 
Ins. Co. of Milwaukee, Wis. (Mo.) 5 wih 
602—Penalty for vexatious refusal to pay should not be inflicted, unless insurer’s refusal 
was willful and without reasonable cause. Damages for vexatious refusal to pay held 
properly allowed, where every point raised by insurer_had been adversely decided b 
previous decisions. Hampe v. Metropolitan Life Ins. Co. (Mo.) i y 
Where prudent man in good faith would believe there was no liability 
not be assessed penalty for vexatious delay. Insurer’s refusal to pay loss in reliance on 
appellate court’s opinion held not vexatious, even though opinion should no longer be fol- 
lowed. McNabb v. Niagara Fire Ins. Co. (Mo.) ; oe 
602—Plaintiff suing on life and accident policy. could not recover damages for vexatious re 
fusal to pay an attorney’s fee, where liability was doubtful. McDowell v. Washington 
Fidelity Nat. Ins. Co. (Mo.) ... : 


1094 


Fire Ins. 
1217 
at- 


76 


insurer should 


i = . ‘ s 1 
602—Statute providing for taxing as costs reasonable attorney’s fees of successful plaintiff 


suing on real estate fire policy is based on public policy. Court properly taxed cauacaiiea 
attorney’s fees as costs on refusal to vacate for fraud and perjury judgment for plaintiff 
on real estate fire policy. Proceeding to vacate judgment for insured on realty fire pol- 
icy for fraud and perjury held mere constitution of action on policy as respects allow- 
ance of attorney’s fees. Messing v. Dwelling House Mut. Ins. Co. (Nebr.) 
602—Insured’s right to penalty for insurer’s delay in paying loss does not attach until loss 
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becomes payable under terms of policy. Insurer, where insured submitted claim for fire 
loss to appraisers and received award within 60 days thereafter, held not liable for 10 





per cent penalty. Doherty et al v. Automobile Ins. Co. of Hartford, Conn. (S. D.) .. 95 
602—Statute imposing penalty for failure to pay various insurance losses within 30 day 
after demand held inapplicable to fire companies. Continental Mutual Fire Ins. Co. 
v. Walles. (Tex.) : MSEC SE Ae Ot TE ed eR Perey auviees 103 
602—$600 held reasonable attorney fee to beneficiary, suing to recover $3,000 insurance policy. 
Great Southern Life Ins. Co. v. Heavin. (Tex.) ee ate at tele ca ie Ae ca ae 497 
602—Allowance of $250 attorney’s fees in action on accident policy resulting in $675 judg- 
ment for insured held not excessive. United States Fidelity & Guaranty Co. v. Harde- 
man. (Tex.) ; PE EO IO ENTS SISEE SO LORS hee eee 810 
602—Insurance union, not showing itself fraternal benefit society, held not exempt from pen- 
alty for delay in paying loss. American Ins. Union v. Wylie. (Texas) ..... Mes. 954 
602—Defendant could not recover damages for vexatious refusal to pay, where bill to can- 
cel life policies was dismissed because insurer waived rights. “®tna Life Ins. Co. v. 
Levey. (U. S.) ¢ sett teste gia heees tte aeaNale base ea eee is Sone hes wie pine 228 
602—Court properly refused to allow penalty against insurer for refusal to pay tornado 
insurance where insurer claimed policy was not in effect at time of storm. Chicago 
Fire & Marine Ins. Co. v. Hyde Park Congregational Church, (U. S.) ......-.. =i 0 
602—-Statute imposing penalties for delay in paying loss is inapplicable, where refusal to 
pay without suit is based on honest, debatable difference of opinion. Accident insurer’s 
failure to pay loss without resort to courts held justified under circumstances as regards 
liability for penalties and attorney’s fees for delay. Standard Accident Ins. Co. v. 
Rossi. a. -3:) I ar OER PPP Sere re ere Pr ony ee 348 
602—-No particular form of demand is essential to recover attorney’s fee and penalty for 
delay in insurance payment, and demand may be made after institution of suit. Standard 
Accident Ins. Co. v. Bittle. (U. S.) ; EL een hie so cro: Cars ewe eae aC ew at aL 782 
§ 603. RELEASE OR DISCHARGE FROM LIABILITY. 
603—Release ,signed by insured, ignorant of contents and falsely represented by insurer’s 
agent held not contract releasing insurer from liability for premiums paid on_ policy. 
Insured could repudiate paper, releasing insurer from liability under policy, obtained by 
fraud without returning money paid for executing paper. Evidence that release of in- 
surer from liability under policy was obtained by fraud on insured did not sustain 
insurer’s plea or release. Industrial Life & Health Ins. Co. v. Simmons. (Ga.) 1114 
603—Beneficiary though illiterate, having signed release relying upon insured’s word with- 
out having friend accompanying him read release held estopped to avoid release. Zeil- 
man v. Central Mut. Ins, Ass'n. (Mo.) ............. Fics cha Fa Pea dae caus coe ik te rates 478 
603—-As respects injury to right to subrogation, insurer could not contend that mortgage 
foreclosure jeopardized mortgagee’s rights. Second Nat. Bank of Brownsville v. London 
aay emuscarMnO: SNR A, MEIN, SES. gos ga cc orn esata ee 5c ep dre acw tw di <0 on eSha te A pcan al BRIN wise Neale tare 759 
603—Payment of premium to beneficiary on ground that insured committed suicide obligating 
insurer only for premium, held not valid, consideration for release of claim for amount 
of policy. Great Southern Life Ins. Co. v. Heavin. (Tex.) .........:.-..+++:: Jo 
603——-Release of insurer appearing above indorsement on draft for money owing insured held 
without consideration. Standard Accident Ins, Co. v. Bittle. (U. 782 
§ 605. SUBROGATION OF INSURER. 
§ 600. —— ON PAYMENT OF LOSS IN GENERAL. 
. In general. 
606(1)—Insurer, liable under theft policy when automobile was stolen from public garage 
by employee, held entitled to be subrogated to insured’s rights against garage. owners. 
_ Miller v. Newark Fire Ins. Co. of New Jersey. OM Aas espe aah ye Mer ees pak ae es 583 
er Pe pega Agree eer finance company and indorsers of purchase- 
obligation is sake anal os to, subrogation against payee and guarantor of note whose 
ga s only secondary. Provision of automobile finance insurance policy for sub- 
rogation to insured’s rights with respect to purchase money collateral securities held 
stipulation for subrogational not unconditional assignment entitling insurer to recourse 
against guarantors only secondary liable. National Fire Ins. Co. of Hartford, Conn 
v. Maddox et al. (Mo.) ... inate ae 7 : 384 


iii wee a to rights of mortgagee. = ii~*™S 

2 hen policy sures : : 

_—— a oe for mortgagor's benefit, Payment of loss to mortgagee satisfied 
: I , insurer cannot have subrogation. Where mortgagee’s inte i 
insured for own benefit, and loss occurs before payment of mort coe a ve a 
mortgagee, can have subrogation. Insurer, paying mortga = ‘ion a0 "haw 
subrogation, if mortgage clause provides insurance is mortgaz Z b refit 
in event of breach of conditions, though mortgagor procured insurance ior Us 6 ben ; 
fit. Right of subrogation, not expressly granted, is secured insurer pa ert ee 
loss, if mortgagee is insured notwithstanding defaults of insured If fe reantion, i o 
cured to insurer, paying mortgagee loss, on condition no liability exists oe mort hod 
insurer must allege and prose exemption. Allegations in insurer’s bill for pencenetion 
showing policy was issued owner before mortgage, showed mortgagor procured laautenee 
for own benefit, with loss to mortgagee as interest appeared. Bill for subrogation by 
insurer, paying loss to mortgagee, not attaching policy nor mortgage clause, nor show- 
ing contents, held insufficient, Bill for subrogation by insurer, paying mortgagee loss 
held insufficient, as not apprising defendant of change of title, interest, or possession, 
avoiding policy. Bill for subrogation by insurer, paying mortgagee loss, not alleging 
possession passed to transferee of property, held not to show breach of policy. Bill for 
subrogation by insurer, paying loss to mortgagee, alleging building before loss became va- 
cant, charged breach of policy. Subrogation of insurer to rights of first mortgagee, 
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paid fire loss, was superior to rights of second mortgagee. Tarrant Land Co. et al. v. Pal- 
metto Fire Ins. Co. (Ala.) ‘ 4 ‘ ae b= ote 
606(2)—Insurer having only tendered payment could not claim subrogation to rights of 
mortgagee, where policy required payment before subrogation. Second Nat. Bank of 
Brownsville v. London & Lancashire Ins. Co., Ltd. (Pa.) ; a oan Ge 
606(2)—Insurer’s cross-action for subrogation alleging breach of stipulation for occupancy 
stated ground of recovery. Fidelity Union Fire Ins. Co. v. Pruitt. (Tex.) 7 
(3). Subrogation under marine policies. 
606(3)—After insurer’s right to subrogation had attached insured could not release claim- 
ant of ship by accepting payment for part of cargo not lost but not delivered. Lone 
Star S. S. Co. v. Kirby Lumber Co, (U. S.) 1269 
606(3)—Underwriter paying loss is entitled to recover on suit in name of assured against 
carrier, Manchester Shipper. (U. S.) 1270 
§ 607. - UNDER ASSIGNMENT OF RIGHTS OF INSURED. 
607—Statute prohibiting assignment of building and loan mortgage does not_apply to an 
assignment effectual as a subrogation. ‘Tarrant Land Co. et al. v. Palmetto Fire 
Ins. Co. (Ala.) 725 
607—Where insured, 1 : 
check on which payee’s name had been forged to insurer, insurer was properly subrogated 


to rights of insured. Royal Indemnity Co. v. Poplar Bluff Trust Co. et al. (Mo.) 186 
XVIII. Actions on Policies. 


§ 612. CONDITIONS PRECEDENT IN GENERAL. 
(1). In general. . 3 i ; : 
612(1)—Provisions in automobile policy regarding notice of accident, claim for damages, and 
co-operation in defense were conditions precedent, failure to perform which constituted 
defenses. Bachhuber v. Boosalis et al. (Wis.) 
(2). Notice and proof of loss. ; ; ; 
612(2)—Provisicns in automobile policy regarding notice of accident, claim for damages, 
arid co-operation in defense were conditions precedent, failure to perform which consti- 
tuted defenses. Bachhuber v. Boosalis. (Wis.) 7 ; 


(3). Submission to appraisal and arbitration. 

612(3)—Action on policy after insured revoked consent to arbitration on arbitrators’ dis- 
agreement held not premature. Hansell v. Farmers Mut. Hail Ins. Ass’n. of Iowa. (Ia.) 

612(3)—Insured may generally bring suit without first submitting claim to arbitration after 
absolute denial of liability. Pollina v. State Mut. Rodded Fire Ins. Co. (Mich.) 

§ 614. DEFENSES. 

§ 615. —— IN GENERAL. 

615—Insurer not offering to refund premium was not estopped from defending policy for vi- 
olation of provision against other insurance. Harris v. Bankers Health & Life Ins. 
Co. of Macon. (Ga.) . 457 

615—Insurer’s defense as to receiver’s claim to surplus of marine insurance policy for bene- 
fit of lienors was good in any event only as to surplus. Cabaud v. Federal Ins. Co. 
OO ON es Ohassbaie came ...1005 

§ 616%—CONCLUSIVENESS OF ADJUDICATION IN ACTION A 

616%4—Judgment against insured for one suing to establish amount due under compulsory 
insurance policy conclusively determined insured’s responsibility for accident and in- 
debtedness to plaintiff. Warecki v. United States Fidelity & Guaranty Co. (Mass.) ...1059 

§ 617. JURISDICTION. 

617—In determining federal court’s jurisdiction in suit to prevent future loss, value of 
right to be protected determines jurisdictional amount. In insurer’s suit to cancel 
policies containing incontestable clauses, jurisdictional amount is face amount of policy. 
New York Life Ins. Co. v. Swift et al, (U. S.) 1105 

617—-Showing as to amount from which insurance company sought relief exceeding $10,000 
was sufficient as respected jurisdiction of federal court. New York Life Ins. Co. v. 
Jensen. (U. S.) . : ; 1109 

§ 619. SPECIAL STA 

619—-Amendment reducing limitation period on actions for injuries to personal property 
from four to two years held inapplicable to existing cause of action. Faller v. Massa- 


759 


chusetts Bonding & Ins. Co. (QOhio.) 
§ 620. LIMITATIONS BY PROVISIONS OF POLICY. 


§ 621. ——-~ TIME BEFORE ACTION CAN BE MAINTAINED. 
621—Hail insurer’s by-laws requiring settlement of all losses by certain date, did not fix 
due date within statute prohibiting action on loss until due. Hansell v. Farmers’ Mut. 
Hail Ins. Ass’n. of Iowa. (lIa.) ..... Soe wabaalad ‘ 
21—Denying liability waives proof of loss; action commenced more than 45 days after denial 
of liability held not premature. Shields et al v. Vermont Mut. Fire Ins. Co. (Vt.) 
§ 622. —— — _—— WHICH ACTION MUST BE BROUGHT. 
(1). n general. 
622(1)—Accident policy requirement that suit thereon be brought within six months from 
disallowance of claim held inapplicable to deferred payments. Garbush v. Order of 
United Commercial Travelers ot America. (Minn.) : : 
622(1)—Limitation provision in open marine policy conditions of which certificates stated they 
were subject to, held to govern. Brandyce v. Globe & Rutgers Fire Ins. Co. (N. Y.) 
2). Validity of provisions. 
622(2)—Parties to insurance contract may provide for shorter limitation period than pro- 
vided for in statute of limitations. Brandyce v. Globe & Rutgers Fire Ins. Co. (N. Y.) 
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(3). Computation of period of limitations. 
622(3)—-Limitation for suing under standard fire policy does not begin to run until 60 days af- 
ter proof of loss. Kirk v. Firemen’s Ins. Co. of Newark, N. J. (W. Va.) 
(4). Circumstances excusing compliance with provisions. 


622(4)—Provision limiting time for action on policy must be considered, with other pro- 


visions requiring assured to exhaust other insurance before making claim. In re Beha. 


Sree) 
§ 623. — WAIVER OF LIMITATIONS. 
(1). In general. 

623(1)—-Insurer refusing to redeliver policy to insured ignorant of provision requiring suit 
within year after loss held estopped from relying thereon in suit brought within year 
after insured’s knowledge thereof. Union Fire Ins. Co. v. Stone. (Ga.) 

(4). Denial of liability. 

623(4)—-Insurer, by denying all liability, waives policy provision that no suit shall be brought 
thereon until 60 days after claim has become due and proof made. Hetzel v., Pacific 
Mutual Life Ins. Co. (W. Va.) feteva 

§ 624. PARTIES. 

(4). Assignees. 

624(4)—Transfer of fire policy to one other than insured must be in writing to authorize 
transferee to sue thereon. Necessity of written transfer of fire policy to authorize suit 
by assignee could not be avoided by alleged estoppel by parol promises of insurance 
agents to make written transfers. Fields v. Continental Ins. Co. (Ga.) 

624(4)—Purchaser of insolvent bank’s assets from receiver held entitled to sue insurance 
company on bank’s claim for fire insurance. Winchel v. National Fire Ins. Co. (Kan.) 

(5). Necessary and proper parties. 

624(5)—Nonjoinder of insured as defendant in judgment creditor’s suit to establish amount 
due under compulsory insurance policy did not preclude recovery, his debt being incon- 
trovertibly established by judgment. Warecki v. United States Fidelity & Guaranty 
Co. (Mass.) 

(7). Defendants in general. 

624(7)—-Owner of vessel carrying identic marine insurance policies thereon with different 
underwriters, insuring vessels on same valuation, could join insurance companies in 
single libel proceeding for damages sustained in collisions. Munson Inland Lines, Inc., 
v. Insurance Co. of North America et al. ¥- 

624(7)—-Insured, under automobile policy, against whom no relief was sought, held not 
necessary party to guest’s action for damages, brought oe against insurer, Elliott 
v. Indemnity Ins. Co. of North America. (Wis.) : Sun 

§ 628. DECLARATION, COMPLAINT OR PETITION. 

§$ 629. FORM AND REQUISITES IN GENERAL, 

629—Libel on marine insurance “policies setting up separate collisions pleaded two causes of 
action and facts with respect to each accident should be alleged in separate articles. 
Munson Inland Lines, Inc., v. Insurance Co. of North America et al. ¥.) 

(1). In general. 

629(1)—Complaint on life policy embodying all averments of statute with added particular 
description of contract held sufficient. National Life & Accident Ins. Co. v. Bridge- 
forth. (Ala.) ; iets : 

629(1)—Insured was not required to allege and prove insurer’s failure to exercise option to 
ed damage in order to show liability on windstorm policy. North River Ins. Co. v. 
Ript (Tex.) 

629(1)- Petition by mother of deceased ‘suing on life insurance agreement held not de- 
murrable where she alleged dependency, payment of premium, death of insured, and 
acquisition of rights of deceased’s brothers and sisters. Victory Life Ins. Co. v. 
Ferrell. (Tex.) , Pe atic Boia Be 

629(1)—-Allegation that compromise included all claims arising “under policy sufficiently 
covered settlement for both accident and sickness. Great Northern Life Ins. Co, 
Sheppard. ‘* (Tex.) 

(2). Making and terms of contract. 

629(2)—Petition in suit on fire policy held sufficient against general demurrer without alleg- 
ing consideration for policy. Continental Mutual Fire Ins. Co. v. Walles. (Tex.) 

§ 630. —— INSURABLE INTEREST 

630—In action on policy taken out by insured it is not necessary for beneficiary to allege 
that he had insurable interest. Stringer v. National Benefit Life Ins. Co. of Washington, 
D. Cc. (La) 


§ 631. SETTING FORTH OR ANNEXING POLICY AND ACCOMPANYING 
DOCUMENTS. 
631—-Failure to allege facts lying at base of cause of action renders complaint defective; de- 
fects in allegations of complaint are not supplied by statements of legal conclusions; 
complaint not setting forth life insurance policy sued on, substance of any of its pro- 
visions, or kind of policy held demurrable. Ehberlien v. Guarantee Fund Life Ass’n. of 


Omaha, Neb. (N. D.) 

§ 633. TITLE OR INTEREST OF INSURED. 

633—In action against insurance company for injuries done by storm, ownership of yaad 
held sufficiently alleged. Tokio Marine & Fire Ins. Co. v. Aldridge et al. (Tex.) 


§ 634. —— PERFORMANCE OR WAIVER OF CONDITIONS 
(1). In general. 


634(1)—In_ pleading breach of insurance policy, pleader must specify condition claimed 
violated, and allege facts enabling defendant to make saeepene defense. Reesiears Land 
Co. et al. v. Palmetto Fire Ins. Co. (Ala.) 
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634(1)—In action on mutual benefit life policy complaint alleging insured had paid dues 
— alleged he was in good standing. hase v. Sunset Mutual Life Ass’n. 


634(1)—Complaint to enforce Russian insurance policy, not averring plaintiff’s readiness 
and ability to perform conditions claimed waived by insurer, held Se defective. 
Dougherty v. Equitable Life Assur. Soc. of the United States. (N. Y.) 
634(1)—Petition alleging insurer’s failure to appoint appraiser, denial of liability and waiver 
of right to repair building, held not bad as not specifically showing facts on which claim 
of waiver was based. North River Ins. Co. v. Rippy. 
(2). Conditions as to notice and proof of loss. : 
634(2)—It was unnecessary that petition in suit on accident policy plead insurer’s waiver 
of notice required by policy. Berlau v. Metropolitan Life Ins. Co. (Mo.) st 
634(2)—Term “proof of loss” in pleading signifies good and sufficient aise of loss. Pospisil 
v. National Fire Ins. Co., of Hartford, Conn. (U. S.) 
§ 635. LOSS AND CAUSE THEREOF. 
635—Declaration that insured was in airplane, which fell and caught fire, was not demur- 
rable, as showing insured was “engaged in aviation operations.” Price v. Prudential 
Ins. Co. of America. (Fla.) 
635—Where policy covered damage to building as whole, it was unnecessary to allege speci- 
fically and in amounts different elements which went to make up sum total damages. 
Tokio Marine & Fire Ins. Co. v. Aldridge et al. (Tex.) 
635—In action on life policy providing for double indemnity for accidental death, petition 
held to state cause of action. In action on life policy providing for double indemnit 
for accidental death, — held subject to exception of vagueness. White v. New Yor 
Life Ins. Co. (U. S.) 
§ 637. ASSIGNMENT OF POLICY. 
637—Petition on fire policy by one other than insured not showing assignment of policy 
in writing, held insufficient. Infirmity in petition of fire policy extending to plaintiff's 
title to policy, by failure to show assignment in writing, cannot be avoided by estoppel. 
Fields v. Continental Ins. Co, (Ga.) 2 
§ 640. —_ ANSWER OR AFFIDAVIT OF DEFENSE. 
1). In general. 
640(1)—Defendants plea that life policy sued on was wagering contract held insufficient in 
failing to negative plaintiff’s insurable interest. National Life & Accident Ins. Co. 
v. Bridgeforth. (Ala.) 
(2). Avoidance and forfeiture. 
640(2)—Defendant’s plea that life policy sued on was procured by misrepresentation held in- 
sufficient in failing to aver actual intent to deceive or that misrepresentation increased 
risk of loss. National Life & Accident Ins. Co. v. Bridgeforth. (Ala. 
§ 641. REPLICATION OR REPLY AND SUBSEQUENT PLEADINGS. 
(1). In general. 
641(1)—Reply to amended answer, denying that plaintiff furnished proof of loss, held un- 
necessary, in view of allegations of petition. Philadelphia Fire & Marine Ins. Co. 
(Ky. 1229 
(2). answer or reply. 
641(2)—Court properly overruled demurrer to reply a that change of insured’s title 
was A ee to insurer’s agent at issuance of policy. Tenesicen Ins. Co. v. Woolfolk 
et a 


(Ind.) 

§ 3. AMENDED AND SUPPLEMENTAL PLEADINGS. 
(1). Declaration, complaint or petition. 
643(1)—-Petition under fire policy, if demurrable for failure to allege insurable interest in 

property, was amendable therefor, and overruling of demurrer was harmless. Union 
Fire Ins. Co. v. Stone. (Ga.) ........ Pay: Maat ae eae ag ..1217 
(2). Plea, answer, or reply. 
643(2)—-Insurer sued on fire policy may serve supplemental answer showing judgment of no 
cause of action was rendered against plaintiff in action against coinsurer on same loss. 
Buffalo Porcelain Corporation v. London Assurance Corporation. (N. Y.) 
§ 645. ISSUES, PROOFS AND VARIANCE. 
(1). Issues made by pleading. 
645(1)—Declaration charging negligent towing of trailer not covered by policy held im- 
material as to liability of insurer, where only negligent operation of automobile insured 
was submitted. Insurer could not avoid liability on automobile policy because trailer 
increased risk, where not showing increased risk, and liability was not predicated thereon. 
Pawlicki v. Hollenbeck. (Mich.) é a shea iitiva:jptadelat ame ae 1326 
645(1)—-General denial did not put in issue question of insured’s title, notwithstanding 
plaintiff’s allegation that insured property was “property of the said plaintiffs.” Shields 
et al v. Vermont Mut. Fire Ins. Co. (Vt.) ecioews 
. Variance. 
645(5)—Insured, declaring on written policy contract, cannot recover on alleged verbal con- 
tract. Insured, declaring on policy contract, must be bound by its terms. Chicago Fire & 
Marine Ins. Co. v. Hyde Park Congregational awn (U. 
§ 646. PRESUMPTIONS AND BURDEN OF PROOF 
(1). In general. 
646(1)—Policy containing testimonial clause reciting execution by president and_ secretary 
required both signatures, and, without president’s signature, affirmative charge for insurer 
was improperly refused. National Life & Accident Ins. Co. v. Bridgeforth. (Ala.). 
646(1)—Burden of proving lack of funds with which to pay death benefit certificate, pro- 
viding for payment if assessment on members should yield sufficient funds held on in- 
surer. Jones v. Loaleen Mut. Ben. Ass’n._ (Iil.) 
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646(1)—There is no presumption of insured’s death solely because of his disappearance, 
pe Suess must prove insured’s death. Karst vy. Chicago Fraternal Lite Ass’n. 

646(1)—One claiming proceeds ‘of life policy paid to beneficiary designated has burden to 
show change was secured by fraud, accident, or mistake with insurer’s knowledge. 
Beaver Trust Co. v. Northwestern Mutual Life ins, Co. (Pa.) 

646(1)—Court will not presume, country grocery store does not usually carry ’ feed, nor that 
feed is more hazardous than groceries, under fire policy covering groceries and mer- 
chandise not more hazardous. Insurer, through agent, may renew fire policy by parol, 
and renewal is presumed on same terms as original policy. St. Paul Fire & Marine 
Ins. Co. v. Stell. (Tex.) 

646(1)—Insurer has burden of proving its affirmative defense matters. 
Mutual Life Ins. Co. (W. Va.) 


(2). Avoidance and forfeiture—insurance of property. 
646(2)—-Insurer has burden of proving facts showing alleged breach of condition in fire 
policy by preponderance of evidence. Witherow v. United American Ins. Co. of Penn- 
sylvania. (Calif. ) 
(3). Life and accident insurance. 
646(3)—-Insurer, admitting issuance of policy sued on, had burden of showing its invalidity. 
National Life & Accident Ins. Co. v. Robinson. (Ark. 
646(3)—Life insurer had burden of proving insured knew serious condition of his health 
before policy was issued. Chase v. Sunset Mutual Life Ass’n. (Cal.) 
646(3)—In action on policy, insurer had burden of proving — is forfeited. Ragan v. 
Provident Life & Accident Ins. Co. (Ia.) .... 


(4). Payment of premiums. 
646(4)—Assured may, in absence of proof, be presumed to have paid premiums. Fourth 
Nat. Bank of Montgomery v. Woolfolk. (Ala.) ; 
646(4)—Insurer, sued on laborer’s policy under which premiums were deducted from wages, 
must show insured knew wages were paid without deduction. Beets v. Inter Ocean 
Casualty Co. et al. (Tenn.) 
(5). Estoppel and waiver as ‘to avoidance or forfeiture. 
646(5)-—Insurer having established vacancy rendering inoperative fire policy, insured -_ 
burden to show he was released from obligation poet by vacancy clause. Mauck 
Northwestern Nat. Ins. Co. of Milwaukee, Wis. (Calif.) 
646(5)—-Company’s consent to removal of insured property will be presumed if. company ‘re- 
ceived information and failed to cancel policy. Luthy v. Northwestern Nat. Ins. Co. 
of Milwaukee, Wis. (Mo.) 7 HOA Sh a er 
646(5)—RBeneficiary suing on life policy. held to have burden of showing insured 
was ignorant of agent’s misstatements in application when signing it. Beneficiary suing 
on life policy has burden of showing insured did not know application contained 
when she signed it. Zeilman v. Central Mut. Ins. Ass’n. (Mo.) 
646(5)—Insured has burden of showing waiver of_provision "seeking policy. void on failure 
to pay premium note at maturity. Smith v. #Ztna Ins. Co. (N. 
646(5)—Implication is that insurer does not intend to waive insured’s personal fraud, and 
provision waiving fraud would be void. New York Life Ins. Co. v. Gay. (U. S.) 
(6). Risk and cause of loss in general. 
646(6)—Burden is on insurer to show accident was within specific exception to policy terms. 
Lamb v. Liberty Ins. Co. (Kans.) ‘ 
646(6)—Insured had burden of showing injury was covered by terms of aw. 7 Vv. 
Commercial Casualty Ins. Co. (N. G7 < ‘ 
646(6)—Insurer had burden of proving that jewelry was stolen or embezzled by salesman 
to whom it was intrusted. In re Beha. (N. Y.) .. es eee 
646(6)—After beneficiary established prima facie case under accident ‘policy, insured had 
burden to show death ana from anu intentionally inflicted. Linnen v. Commer- 
cial Casualty Co. (S. C.) ; : 
646(6)—Under express terms of group insurance policy, beneficiary to recover held required to 
prove employee’s death or permanent total disability during employment, or that before 
death employee was laid off or on leave of absence and en protected insurance. 
Connecticut General Life Ins. Co. v. Horner et al. (Tex.) 
646(6)—Plaintiff in suit on burglary policy had burden to prove theft and that person mak- 
ing felonious entry left visible marks, where such conditions were imposed by policy. 
Union Indemnity Co. Inc. v. S. N. Kleier Co. Inc. (U. S.) € staoes ues Sik 
646(6)—Confiscation insurer having paid loss to automobile seller, cannot recover on 
buyer’s note, assigned by seller without deducting for amount paid under policy with- 
out proving confiscation result of = wrong. National Surety Co. v. Peterson 
et ux. (Wash.) ‘ os 
(7 —— Suicide. 
646(7)— Where circumstances of insured’s death are unknown will presume accident rather 
than suicide. Southland Life Ins. Co. v. Lloyd. (Tex.) .. 
(8). Extent of loss and liability of insurer. 
646(8)—-Husband and wife, suing on indemnity contract, had burden to segregate injuries, 
where joint judgment — insured failed to do so. General Accident Fire & — 
Assurance Corporation Ltd. Clark et al. (U. S.) 
646(8)—Plaintiff suing on fire inserames alicy must establish loss. 
Fire Ins. Co. of Hartford, Conn. (U. S.) 


§ 647. ADMISSIBILITY OF EVIDENCE. 
647—Declarations of insured, before or after insurance, are not competent evidence against 
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beneficiary, unless part of res geste. Geir v. John Hancock Mutual Life Ins. Co. 

BS Re re er oe nS ee Rae Er ee he eo pee” 

647—Certificate showing ‘insured had been treated for tuberculosis though — by physician, 
was admissible as admission by party presenting proofs of death of which certificate 
was part. Naudzius v. Metropolitan Life Ins. Co. e Bal cuslcasenducevas 
648. - IN GENERAL. 

648—Testimony of lay witnesses who knew insured that they had never heard him cough 
or spit blood held competent. Prudential Ins. Co. of America v. Hodge’s Adm’x. (Ky.) 

648—Hearsay evidence, offered on insurer’s motion to set aside default judgment, and opinion 
of plaintiff’s counsel that he could produce proof of insured’s death, held inadmissible. 
Karst v. Chicago Fraternal Life Ass’n. (Mo.) 

(1). In general. 

648(1)—Evidence that insured’s companions had been drinking held properly excluded on in- 
surer’s defense that insured was under influence of liquor at time of accident. a 
oom. vy... Basinete Siena: Puamesiren Hires COD ina ns once do tiv cagiiecsgsgctaceesetes 

648(1)—Evidence respecting negotiations between insured and insurer’s agent prior to oar 
newal of policy held not immaterial and not to violate parol evidence rule. Spaulding 
v. York Scunle Mut. Fire Ins. Co. (Me.) 

648(1)—Testimony regarding statements by and to agent prior to application for life ‘policy 
held properly admitted in suit thereon by beneficiaries, Eureka-Maryland Assur. Corp. 
ee ek aa Fo ET 

648(1)—Insured’s application for reinstatement of life policy was ‘admissible, ‘though not 
indorsed upon or attached to policy. New York Life Ins. Co. v. Buchberg et al. (Mich.) 

648(1)—Excluding proof of aan of fur-dressing company’s premises before fire and 
evidence of removal of skins, and placing burden of proof on insurer’s _~ error in 
action on fire policies. Leidesdorf v. Norwich Union Fire Ins. Soc. (N. 

(2). Subject matter included. 

648(2)-—Insured in suit on fire policy could amend declaration to plead and prove law of 
state where stock of goods insured was located and where policy was countersigned and 
delivered. Kustoff v. Stuyvesant Ins. Co. (Tenn.) 

§ 650. ———- APPLICATION FOR INSURANCE. 

650—Where application for insurance was incorporated into policy, plaintiff was obliged to 
offer it as part of prima facie case. Spaulding v. York County Mut. Fire Ins. Assn. 





e. 

650—Law requiring ‘policy containing reference to application of insured to have correct copy 
attached thereto applies to application for reinstatement of lapsed policy; exclusion of ap- 
plication for reinstatement, copy of which was not attached to policy, held not erroneous. 
Missouri State Life Ins. Co. v. Jensen. (Okla.) 

§ 651. ——- POLICY OR OTHER CONTRACT. 


(3). Admissibility of policy in evidence. 
651(3)—Admitting accident policy in evidence in action ee held not reversible error. 
Life & Casualty Ins. Co. of Tennessee v. Peacock. (Al 
653. INTEREST OR TITLE OF INSURED. 
653—Excluding proof of ownership of skins found in fur-dressing establishment atte fire 
held error, in action on fire policies. Leidesdorf v. Norwich Union Fire Ins. Soc. a. ae 
§ 654. PERFORMANCE OR BREACH OF WARRANTY OR CONDITION. 
2). Life and accident insurance. 
654(2)—In action on life policy, excluding testimony respecting plaintiff’s health held not 
error. Reason why insured worked out of doors was too remotely relevant to her phy- 
—_ anne to make exclusion error. Cummings v. Connecticut General Rite 
ns 0 CWE, qisceira ora doe ae clk ue oui ao hatebas foes nk aie We eee aad anion aa: 
§ 655. —— FRAUD OR “MISREPRESENTATION. 
( Life and accident insurance. 
Evidence concerning misrepresentations in cation for insurance sued on in 


pli 
record ~ not stricken out must be conidaaed. Naudzius Metropolitan Life Ins. 
o (N. ME eS eS + ES Ws hele Ok Fede ee ee eke Ve mies 


655(2)—Insurer failing to attach application for reinstatement to ’ policy cannot ‘allege or 


prove application or any false statement therein made. Missouri State Life Ins. Co. v. 

Pema CERIN 2. acs call he eee oe nk CEG Petro yas Hea nee 
655(2)—Where insured failed to disclose existence of stomach cancer, discovered before de- 

livery of policy, insurer could prove condition of insured’s health when applying, and 


facts learned by him before delivery of policy, without offering in evidence application 
or proof of its contents. New York Life Ins. Co. v. Gay. Ss. 


655(2)—Insured’s statements concerning his condition held admissible to determine whether 
he knew of falsity of representations as to his health in application for policy. Bene- 
ficiary suing on policy cannot object to evidence of insured’s statements showing his 
knowledge of falsity, of representations in application as to his health. Insured’s 
letters before applying for policy held admissible on issue of his knowledge of falsity 
of representations in application as to his health. Missouri State Life Ins. Co. 
FOE JO e OP ks sears eseetaeacoreenelwalwescleaesa cess 

3). Guaranty and Indemnity insurance. 

655(3)—Insurer’s receipt of payment with application for reinstatement of certificate did 
not constitute waiver of forfeiture in view of by-laws. Plumley v. Brotherhood of 
Pos ie a er ee ees, Pe ee ee 

§ 658. LOSS OR DAMAGE TO PROPERTY, AND CAUSE THEREOF. 

658—Evidence, showing kerosene oil brooder installed in barn, and which insurer claimed in- 


creased risk avoiding policy was type commonly used, held admissible. 
Mutual Protection Fire Ins, Co. (N. H.) 
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§ 659. -—- DEATH OF OR INJURY TO PERSON INSURED AND CAUSE 
THEREOF. 
(2). Suicide. 

659(2)—Evidence that insured took out policy sued on only after considerable solicitation held 
admissible to rebut inference of suicide. Evidence must be liberally admitted, on_ question 
of insured’s suicide where only circumstantial evidence is available. Federal Life Ins. 
Co. v. Thornton. (Tex.) .. 

§ 661 AMOUNT OF LOSS. 

661—Where house was insured to extent of its actual value, testimony that value of house 
after storm was not more than $1,000 held admissible. Tokio Marine & Fire Ins. Co. v. 
Aldridge et al. (Tex.) oe 

§ 662. —— NOTICE AND PROOF AND ‘ADJUSTMENT OF LOSS. 

(1). In general. 

662(1)—Letter from insurer sued on policy to insured’s attorneys, showing insurer re- 
ferred proof of loss to named firm, held admissible. National Guaranty Fire Ins. 
Co. v. King et al. (Tex.) oA 1253 

662(1)—Letter advising liability insurer’s attorney of dismissal of suits against ‘insured and 
commencement of action in different county held immaterial in action on sed Metro- 
politan Casualty Ins. Co. v. Colthurst. (U. S.) a . 814 

§ 663. - PERSONS ENTITLED TO PROCEEDS. 

663—Testimony of insured’s widow that insured had worked at time of application, and that 
she had noticed no coughing or spitting of blood, held a Prudential Ins. 
Co. of America v. Hodge’s Adm’x. (Ky.) se Lan rs Fe 651 
664. ——- ESTOPPEL OR WAIVER. 

664—Local agent’s testimony as to statements of insurer’s attorney in insured’s absense that 
company was not liable held admissible on issue whether it waived option to repair build- 
ing. North River Ins. Co. v. Rippy. (Tex.) 

664—Admission of insurer’s letter denying liability held not error, where no proof ‘of loss 
was executed. Shields et al v. Vermont Mut. Fire Ins. Co. 

§ 665. WEIGHT AND SUFFICIENCY OF EVIDENCE. 

(1). In general. 

665(1)—Life policy payable to insured’s estate and assigned several months after issuance to 
one not having insurable interest, held under evidence wager contract. Home Life Ins. Co. 
of New York v. Masterson. (Ark.) 

665(1)—Reference to plaintiff in testimony as wife of insured held sufficient to show plaintiff 
was insured’s widow. Supreme Life & Casualty Co. v. Wall. (Ark.) .. : 

665(1)—Return of execution unsatisfied held prima facie proof of judgment debtor’s in- 
solvency, within automobile liability policy. Horn, v. Commonwealth Casualty Co. 
CN... Fs 3 en 

665(1)—Third party proceeding directly against insurer seeking money judgment on issues 
triable to jury was only required to establish case by preponderance of evidence. 
Indemnity Co. v. Goodman et al. (Ohio.) 

655(1)—Mere possession of life policy and forwarding same to insurer for indorsement 
changing beneficiary held not sufficient to show one in possession was assignee. Beaver 
Trust Co. v. Northwestern Mutual Life Ins. Co. (Pa.) .. 

665(1)—Pleading and proof held to show demand authorizing | recovery of, attorney’s fee 
and penalty for insurer’s delay in paying amount due under policy. Standard Accident 
Ins. Co. v. Bittle. (U. S.) ‘ ‘ 

665(1)—Evidence held insufficient to establish oral executory contract for fire insurance; 
evidence held insufficient to establish assignment to plaintiff of existing fire policy 
contract binding insurance company. Johnson v. Dixie Fire Ins. Co. (W. Va.) 1259 

(2). The contract. 

665(2)—In action on tornado policy, evidence sustained verdict for plaintiff as against de- 
fendant’s contention that policy was never issued. Northwest Arkansas Farmers’ Mut. 
Tornado Ins. Co. v. Osborn. (Ark. / 

665(2)—Evidence supported finding that agent of insurance company was authorized as sub- 
agent for owner of growing wheat, to sign his name to application for hail insurance. 
Wright v. Providence Washington Ins. Co. (Kan.) 

665(2)—Where assured’s application was not part of industrial policy, issued without examina- 
tion, evidence cf assured’s misrepresentations in application held inadmissible. Oglesby 
v. Life Insurance Company of Virginia. (La.) . 

665(2)—Evidence held insufficient to support finding that contract. renewing fire \insurance 
was made. Union Central Life Ins. Co. v. Star Ins. Co. of America. (Mich.) 

665(2)—-Evidence held to support finding that liability policy, requiring payment of premium 
within 30 days from date, was issued within such time — accident. Dickinson v. 
Homerich et al. (American Casualty Underwriters, Garnishee.) (Mich.) 

665(2)—Evidence showed there was no binding contract for insurance of dredge against fire, 
where insured did not comply with conditions precedent. Morris & Cummings Dredging 
Co. v. Fireman’s Fund Ins. Co. (N. Y.) 

665(2)—V erdict finding parol insurance contract was entered into and subsisting at time of 
plaintiff’s injuries held not manifestly against evidence. Royal Indemnity Co. v. Good- 
man et al. (Ohio) 

665(2)—Evidence of insured’s request to keep policies | in force in same companies. did not 
show renewal was agent’s personal obligation. St. Paul Fire & Marine Ins. Co. v. 
Stell. (Tex.) a 

665 (2)—Correspondence ‘between parties, considered in light of preceding transactions, 
held to show that insurance evidenced by two certificates issued to insured was in force, 
new contract not having been substituted. Southern Travelers’ Ass’n. v. Wright. (Tex.) 

665(2)—Judgment on accident policy offered in evidence, with insured’s signature on back, 
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without objection, will not be reversed for want of evidence that he accepted it. Central 
Texas Mutual Life Assn. v. Parrish. (Tex.) RE RS ae 
665(2)—Evidence that insurer held premium and application for two weeks without reject- 
ing application held not to show insurer had accepted risk. Victory Life Ins. Co. v. 
Ferrell. (Tex.) a ; awd ‘ ani 
665(2)—Evidence of parol insurance contract covering automobile showing agent assured 
plaintiff car was fully covered supported implication that company bound in reasonable 
amount. Southern Casualty Co. v. Flowers. (Tex.) i bars Us secre 9 SE 
(3). Avoidance and forfeiture. 
665(3)—Evidence held to show insured’s illness did not begin until hour and a half after 
delivery of policy on same date, and did not prevent risk from attaching. National Life 
& Accident Ins. Co. v. Bridgeforth. (Ala.) : ; et Bie 
665(3)—Evidence supported findings insured considered himself in good health when applying 
for insurance and was not aware before policy was issued that he was afflicted with 
serious disease. Chase v. Sunset Mutual Life Ass’n. (Cal.) ed eacks 
665(3)—-Evidence held to support court’s finding that mortgagee did not know of transfers 
of title to insured property. Witherow v. United American Ins. Co. of Pennsylvania. 
(Calif) .. rp re , i ~ on 
665(3)—Proof that employer collected premium from deceased for month during which de- 
ceased died established prima facie case that employment was not terminated before in- 
sured’s death. Joiner v. Metropolitan Life Ins. Co. (Ga.) 875 
665(3)—-Whether assured kept books required by burglary insurance 
fact for jury; finding that assured kept books required by burglary insurance policy 
held supported by evidence and will not be interfered with on review. American Casualty 
Co. v. Cohen. (Ga.) 
665(3)—Evidence held to sustain findings that insured, was in good health when application 
was signed, and in sound health when policy was dated and delivered. Tool v. National 
Life & Accident Ins. Co. (Kan.) : f oF : 
665(3)—Finding as to payment of premiums sufficient to extend life policy beyond date 
of insured’s death held palpably against evidence. Commonwealth Life Ins. Co. 
Pendleton et al. (Ky.) = a nara ate eee th epoeee 
665(3)—Finding that automobile passengers had not agreed to pay for gasoline so as 
exempt insurer from liability held not flagrantly against evidence. Indemnity Ins. . 
of North America v. Lee. (Ky.) . a 1321 
665(3)—Evidence established that insured did not make or procure additional insurance within 
clause relating thereto. Thompson v. St. Paul Fire & Marine Ins. Co. (La.) ........1233 
665(3)—Evidence held to support conclusion that policy was in force on date of accident. 
Dickinson v. Homerich et al. (American Casualty Underwriters, Garnishee.) (Mich.) 585 
665(3)—Whether installation and operation of kerosene oil brooder increased risk, avoiding 
fire policy, held for jury under conflicting evidence. Stevens v. Mutual Protection Fire 
Ins. Co. (N. H.) ; 1246 
665(3)—In action against insurer of automobile which injured plaintiff, where defense was 
that policy was void, evidence held to warrant verdict for planitiff. Where defense 
of liability insurer was fraud in obtaining policy, testimony that insured was not asked 
about ownership or cancellation of previous policies held admissible. Joslin v. Hudson 
Casualty Ins. Co. (N. J.) . : : 1332 
665(3)—Verdict finding insured did not know of presence of alcohol and stills on insured 
premises, increasing risk, held against weight of evidence. Taverna et al. v. Palatine 
Ins. Co. of London, England, et al. (N. Y.) F eae 
665(3)—Evidence concerning false representation in application for insurance concerning 
last attendance by physician and disease showed deliberate misrepresentation with intent 
to deceive insurer. Misrepresentations concerning recent examination by physician and 
illness showed material misrepresentations inducing issuance of policy and authorizing 
rescission. Penn Mutual Life Ins. Co. v. Craig. (N. Y.) : 1173 
665(3)—-Evidence that insured submitted books to adjuster and took inventory before fire 
held admissible to show inventory was taken and considered as required by fire policy. 
St. Paul Fire & Marine Ins, Co. v. Stell. (Tex.) ... ; ; a aoe | 
665(3)——-Evidence supported court’s conclusion that title to insured truck did not pass under 
agreement for future exchange so as to avoid fire policy. Southern Casualty Co. v. 
Dyer. (Tex.) 
665(3)—lIn action 
insured consented that person to whom he delivered car for use in selling lots should 
loan it to strangers. Trotter v. Union Indemnity Co. (U. S.) 2. 
665(3)—Evidence held insufficient to show, or take to jury question of, payment of life 
insurance premium. To authorize inference of payment on life insurance premium, 
facts and circumstances should be inconsistent with any other reasonable hypothesis. Wolf- 
berg v. State Mut. Life Assur. Co. of Worcester, Mass. (U. S.) SN on es 
665(3)—Evidence justified finding that order closing hotel in abatement proceeding did not 
increase hazard. Alliance Ins. Co. of Philadelphia v. Brown. (U. S.) .. ala 
665(3)—Evidence held to show knowledge by insured that property was advertised for sale 
under one of two deeds of trust, which knowledge avoided fire policy. Bawden v. 
American Central Ins. Co. (Va. a WATE AS, PO: ee xe tps 
665(3)—Where evidence showed insured had been treated for diabetes, court properly found 
answers in application he had not consulted physician, etc., were intentionally, false; 
“Deceive”. Conklin v. New York Life Ins. Co. (Wis.) : Ree Se 
665(3)—Evidence did not sustain jury’s finding that house insured against fire was not used 
for purposes contrary to law. Milonczyk v. Farmers’ Mut. Fire Ins. Co. (Wis.) 
665(3)—In action on fire policy on horse blankets evidence held insufficient to show greater 
hazard while temporarily off premises. McManus v. Home Ins. Co. (Wis.) 
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(4). Loss and liability of insurer in general. 
665(4)—Evidence held insufficient to warrant finding of “theft”, “robbery or pilferage” 
of automobile within insurance policy. Repp v. American Farmers’ Mut. Automobile 
Ins. Co. (Minn.) ati abseil erica rains eactacs 
665(4)—That tire covers and paper bags filled with excelsior and gasoline were found after 
_ june verdict for insurer. Matisovky et al v. Fidelity Phenix Fire Ins. Co. 
et al. poe 5 a eves 
665(4)—Evidence held to warrant inference that theft was being perpetrated within policy 
nee automobile against damage by reason of theft. lIocobelli v. Niagara Fire Ins. 
o. (N. ; ety es ; 
665(4)—-Judgment in law case, reasonably supported by competent evidence, will not be dis- 
turbed; evidence in action on theft policy held to establish loss of automobile by theft 
Security Ins. Co. of New Haven, Conn. v. McAlister. (Okla.) ‘ : “* 
665(4)—-Insured held not required to show loss to specific articles where entire property in- 
sured was destroyed. Evidence that inventory and invoices were considered with bank 
deposits, which were sales in determining value of property destroyed showed reasonably 
accurate method of determining value. St. Paul Fire & Marine Ins. Co. v. Stell. (Tex.) 
665(4)—Plaintiff held not precluded under evidence from recovering on fire insurance policy 
on ground of ‘failure to protect property after fire.” Pospisil v. National Fire Ins. Co. 
of Hartford, Conn. (U. S.) aeees EE See @ sense 
665(4)—Evidence sustained finding that entire damage to plaintiff’s barn was caused by light- 
ning. In action on lightning clause of fire policy covering barn, evidence supported ver- 
dict for $2,871.50. Shields et al v. Vermont Mut. Fire Ins. Co. (Vt.) 
665(4)—Verdict for insured on fire policy held contrary to weight of evidence indicating 
that fire was set by insured. Oberleitner v. Security Ins. Co. of New Haven. (Wisc.) 
(5). -—— Life and accident insurance. : 
665(5)—Jury’s finding that cerebral hemorrhage directly causing death of boiler washer found 
beside engine resulted from fall within accident policy held sustained. Chicago & 
Eastern Illinois Ry. Co. v. Whipking. (Ind.) 
665(5)—-Insurer held liable under evidence under accident provisions of policy. 
Liberty Ins. Co. (Kan.) ke Ne nce ; v5 : : 
665(5)—Evidence justified finding that insured’s death resulted from syphilis preventing 
recovery under policy which provided no benefits for death from veneral diseases. 
Griffin v. Washington Fidelity Nat. Life Ins. Co. (La.)... : ea ode ee he 
665(5)—In action on accident policy, evidence showed that cerebral hemorrhage causing 
death was result of arteriosclerosis not effected by traumatic injury. Frerichs v. London 
& Lancashire Indemnity Co. of America. (La.) : oe Cale: ee 
665(5)—Evidence did not warrant ruling that employee in group policy had contract with 
employer for breach of which he could sue in contract or tort. Colter v. Travelers 
Tns. Co. (Mass.) : ‘ ee 
665(5)—Evidence held to preclude recovery on accident policy for total disability after four 
months because of loss of thumb and three fingers. Peterson v. Great Northern Life 
Ins. Co. (Mich.) ‘ : ee z : . 1295 
665(5)—-Evidence respecting insured’s condition during certain period was admissible as 
tending to show his condition for period immediately prior thereto; court properly ex- 
ercised discretion in allowing amendment to insured’s complaint to include time lost 
on account of accident while action was pending. Evidence respecting nature and 
extent of insured’s injuries held to sustain verdict for insured on accident policy. 
Short v. Great Northern Life Ins. Co. (Minn.) ‘ Pee i Rei Ee ee 
665(5)—Beneficiary suing on accident policy held to have established prima facie case by 
proving policy and insured’s death from stabbing. Linnen v. Commercial Casualty Co. 
665(5)—Evidence in beneficiary’s suit on certificate under group insurance policy held to sup- 
port finding that employee at time of death was not employed by employer precluding 
recovery. Evidence, in suit to recover on certificate under group insurance policy, held 
insufficient to support finding that employee was totally and permanently disabled during 
employment. Connecticut General Life Ins. Co. vy. Horner et al. (Tex.) ........... 
665(5)—Evidence held to sustain finding that injury from fall caused total disability within 
accident policy, evidence held to sustain finding that mastoiditis resulted from “accidental 
bodily injury’ within accident policy. United States Fidelity & Guaranty Co. v. 
Hardeman. (Tex.) : oe Sonn ¢ 
665(5)—In action on_accident policy, evidence supported finding that insured sustained injury 
causing death. General Accident Fire & Life Assur. Corporation vy. Savage. (U. S.) .. 341 
665(5)—Evidence did not warrant recovery on membership certificate exempting association 
from liability for death as result of gunshot wound withou 
Travelers Protective Ass’n. (U. S.) é 1012 
(6). Suicide. 
665(6)—Evidence of insured’s death from wound from his gun while hunting did not re 
= finding that death resulted from self-destruction where jury found death was acci- 
ental and not suicide. Southland Life Ins. Co. v. Lloyd. (Tex.) : ve ah fas 
we iF gees as » a a a that coat ¢ — following 
oxide gas soning was insane, permitting recovery of accident policy, Trav ; ; 
Co. v. Schenkel. (U. S.) PON reetae Wont Ph aeemoniicss 
(7). Proof and adjustment of loss. 
665(7)—Evidence that notice of death of insured was sent to insurer, but not showing to 
what place letter was addressed, held insufficient proof of notice of death. Cott 
Life Ins. Co. v. Tanner. (Ark.) 
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665(7)—Plaintiff is concluded by testimony, notwithstanding its demonstrated falsity, which 
renders inevitable conclusion that he attempted to defraud insurance company by fraudu- 
lent overvaluation. Saidel v. Union Assurance Society, Ltd. (N. H.) 
665(7)—Where notice of injury was given, and agency of indemnity insurer replied within 
period prescribed, there was sufficient prima facie proof of notice. General Accident Fire 
& Life Assurance Corporation Ltd. v. Clark et al. (U. S.) 
665(7)—Evidence supported finding that insurer’s request for autopsy was not made within 
reasonable time. General Accident Fire & Life Assur. Corporation v. Savage. (U. S.) 
665(7)—Special jury finding that items and valuations inserted in proof of loss were not 
inserted with intent to defraud held unsupported by evidence. Oberleitner v. Soane 
Ins. Co. of New Haven. (Wisc.) 
(8). Estoppel or waiver. 
665(8)—Evidence held to warrant finding that insurer waived proof of loss by ae 
impression that loss would be paid if fire marshal reported favorably. Home Ins. Co. 
Day. (Ind.) 
665(8)—-Finding that insurer denied liability on accident policy, so as to dispense with ne- 
cessity of further proof of disability held sustained by evidence; reopening case to ad- 
mit evidence that insurer denied liability and thereby waived proof of disability held 
not abuse of discretion. Short v. Great Northern Life Ins. Co. (Minn.) 
665(8)—Evidence that insurance agent issued policy knowing that insured had only life estate 
held to show waiver by insurer of provisions of policy that sae should have fee 
simple. Houck et ux v. American Eagle Fire Ins. Co. (N. C. 
665(8)—Evidence did not support finding it was common custom oa practice of insurer to 
waive provision polic should not become effective until premium was paid. Evidence did 
not support court’s finding insurer, but its conduct, letters and practice, caused insured 
to believe fire policy was in force, notwithstanding he had not oail premium. La Mut. 
Fire Ins. Co. v. Ellington. (Tex.) 
665(8)—Evidence held to show proper disclosure of fact that interest of insured was not 
sole ownership, and that building was held under lease. Commercial Union Assur. 
Co. Ltd. v. Toes et al. (U. S.) 
665(8)—Evidence held to support conclusion that scow, carrying insured cargo was unsea- 
worthy when she left loading port. Morrison Mill Co. v. Hartford Fire Ins. Co. (U 
§ 666. AMOUNT OF RECOVERY. 
666—In action on accident policy, court properly treated each 30 days as month, where insurer 
had made payments after injury, counting 30 days as month. Ocean Accident & Guarantee 
Corporation v. Heavrin. (Ky. 7 
666—Generally, only installments in default at ‘time ‘suit was brought ma be recovered in 
action for breach of insurance contract. Atkinson v. Railroad Employes! Mutual Re- 
lief Soc. (Tenn.) ; ‘ ere ‘ 
§ 668. QUESTIONS FOR JURY. 
(1). In_general. 
668(1)—Issuance of policy and evidence with reference to payment of premiums and death of 
insured justified refusal to direct wee for insurer at close of plaintiff’s case. Cotton 
States Life Ins. Co. v. Taner. (Ark.) .. 867 
668(1)—Intention of employee of public garage taking automobile placed therein held ques- 
~e - fact in action on theft policy. Miller v. Newark Fire Ins. Co. of New Jersey. $ 
a ‘ 83 
668 (1)—Question of vexatious refusal to pay amount due under policy of insurance against 
robbery held for jury. Friedman v. Maryland Casualty Co. (Mo.) 611 
668(1)—Truth as to disputed conversation when insurance application was signed was for jury, 
and finding was not reviewable. McNabb v. Niagara Fire Ins. Co. (Mo.) 752 
668(1)—Directed verdict for insured fire loss of skins in another’s fur-dressing establish- 
ment held against weight of evidence. Leidesdorf v. Norwich Use Fire Ins. 
Soc. (N. Y.) 530 
668(1)—-Evidence held to present jury question whether soliciting agent’s payment of pre- 
mium when billed therefor constituted “payment by insured” within cancellation clause. 
Durnin v, Aetna Life Ins. Co. (N. Y.) : 1307 
(2). Agency. 
668(2)—-Whether agent had authority to agree for consideration paid to pay sums specified, 
if insured died before issuance of policy, held not for jury. Patterson v. Prudential Ins. 
Co. of America. (Mo.) 
668(2)—-Whether person who delivered fire policy has written other policies and reported 
risk and sent premiums to imsurer’s general agents was agent of insurer to write fire 
policy held for jury. National Guaranty Fire Ins. Co. v. King. (Tex.) 
(3). The contract in general. 
668(3)—Whether life policy was wrongfully delivered without payment of premium held for 
jury. Harris v. Old American Ins. Co. (Ark.) 
€68(3)—-Testimony that policy covering loss by forgery had been issued and_was in force 
at time of forgery held sufficient to submit such question to jury. Royal Indemnity Co. 
v. Poplar Bluff Trust Co. et al. (Mo.) 
668(3)—Evidence in action directly against insurer held for jury whether oral contract of 
insurance was entered into and subsisting at time of accident. Royal Indemnity Co. 
v. Goodman et al. (Ohio.) 
668(3)—Amount of recovery under fire insurance ’ policy for destruction of building leased 
by insured held question for jury under evidence. Commneeeial Union Assur. Co. Ltd. 
v. Jass et al. (U. S.) etree ree fee 
(4). Avoidance and foefeltare. 
668(4)—Nonsuit held erroneously granted in action on group insurance policy, on theory 
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that employment terminated before insured’s death. Joiner v. Metropolitan Life Ins. Co. 


(Ga.) 

668(4)—Whether assured kept books required by burglary insurance policy held question of 
fact for jury; finding that assured kept books required by burglary insurance policy held 
supported by evidence and will not be interferred with on review. American Casualty 
Co. v. Cohen. (Ga.) 

668(4)—,Mortgagee held entitled to have claim that burning by mortgagor was without its 

orivity -_ consent submitted to jury. Rent-A-Car Co. v. Globe & Rutgers Fire Ins. 
ey ) 0 

668(4)—In action on automobile fire policy, insured held not as matter of law guilty of 
negligence wat him from showing fraud in obtaining receipt. Knight v. Glens 
Falls Ins. Co. (Mo.) 

668 (4)—Evidence of plaintiff’s attempt to defraud fire insurance company, by fraudulent 
overvaluation of property destroyed, held to require directed verdict for defendant. Saidel 
v. Union Assurance Society, Ltd. (N. H.) 

668(4)—Whether insurer, whose automobile overturned injuring occupants suing insurer 
rendered insurer cooperation policy required, held for jury. Seltzer v. Indemnity Ins. 
Co. of North America. cn ae 

668(4)—Where plaintiff's evidence showed two other watchmen were on duty fact that one 
watchman was operating machine did not require submission of defensive issue in ac- 
tion on burglary policy requiring two watchmen. Union Indemnity Co. Inc. v. 

Kleier Co. Inc. (U. S.) 
(5). Title or interest ‘in, possession of, or ‘incumbrance on, property. 
668(5)—Where fire policy on automobile was suspended at time of loss, court erred in re 
fusing to direct verdict for insurer. Borsky y. National Fire Ins. Co. of Hartford, 
Conn. (Nebr.) 
(7). ——— Health, conditions or habits of insured. 

668(7)—Question whether recovery on life policy was defeated by misrepresentations of in- 
sured as to tubercular condition held for jury. Prudential Ins. Co. of America v. 
Hodge’s Adm’x. (Ky.) 

668 (7)- AV hether insured’s poor health at time of delivering policy was contributing factor 
to death held for jury. Bohannon v. Illinois Bankers’ Life Ass’n. (Mo.) 

668(7)—Evidence showing that insured suffered from cancer, without knowledge of insured, 
insurer or beneficiary justified directing verdict for beneficiary for premium paid. 
Cooley v. Metropolitan Life Ins. Co. (S. C. 

668(7)—Evidence held to present question jury question whether insured was in good health 
when life policy was delivered. American Nat. Ins. Co. v. George et al. (Tex.) 

668(7)—Whether insured’s answers to questions in application as to previous existence of 
certain diseases were false held question for jury. Security Life Ins. Co. of America 
v. Brimmer. (U. S.) 

(8). — Payment of premiums, 

668(8)—Payment of quarterly premiums sufficient to extend insurance beyond date of 
insured’s death held for jury. Commonwealth Life Ins. Co. v. Pendleton et al. (Ky.) 

668(8)——Whether first premium on life insurance policy had been paid held for jury. Lamar 
Life Ins. Co. v. Kemp. (Miss.) x3 

668(8)—Question whether insured’s entire payment with application | was ‘applicable to pre- 
mium, being one of construction if contract under undisputed evidence, was for court. 
Southern Travelers’ Ass’n. v. Wright (Tex.) 

668(8)—Evidence held insufficient to show, or take to jury question ‘of— pe ayment ‘of life in- 
surance premian. Wolberg v. orate Mut. Life Assur. Co. of Worcester, Mass. (U. S.) 

(9). ——- Increase of risk 

668(9)—In action on fire policy, defended on ground that still increased hazard, case held 
for jury; there being evidence that still was installed without plaintiff's knowledge. 
Philadelphia Fire & Marine Ins. Co. v. English. (Ky.) .... ee ora 

668(9)—That kerosene oil brooder was located in barn held not, as matter of law, to avoid 
fire policy permitting only use of kerosene oil stove. Whether installation and operation 
of kerosene oil brooder increased risk avoiding fire policy, held for jury under conflict- 
ing evidence, Stevens v. Mutual Protection Fire Ins. Co. (N. H.) 

668(9)—Presence of stills and alcohol in insured building increased hazard as ‘matter of 
law under fire policy. Whether insured knew of increased hazard by presence of_stills 
and alcohol on insured premises held for jury. Taverna et al. v. Palatine Ins. Co. of 
London, England, et al. (N. Y.) 

668 (9)—Increase of fire hazard by changes in use of insured premises ‘is generally fact issue 
for jury. Whether insured dwelling was used as clubhouse, and fire hazard thereby in- 
creased, held for jury. Millard et al. North River Ins. Co. et al. (Wis.) 

(10). Loss and liability of lames in general, 

668(10)—Whether damage to insured’s building caused by concussion from explosion —ow 
nearby building to prevent spread of fire was direct fire loss held for jury. 
Continental Ins. Co. (Ala.) 

668(10)—Whether there was entry into insured’s plant by force with visible marks of entry 
on premises held question for jury in action on burglary policy. Whether insured’s fur 
coat plant was open for business, within burglary policy, held question for jury, where 
watchman at time of es was operating drum for greasing racoon skins. Union 
Indemnity Co. Inc. v. S. Kleier Co. Ins. : é 

668(10)—Whether plaintiff’s ey was struck by lightning held for jury. ‘Shields et al v. 
Vermont Mut. Fire Ins. Co. (Vt.) : 

668(10)—Evidence that fire was of incendiary origin ‘traceable to insured, and respecting 
talse swearing by insured held — to —_—_ jury issues. —_ v. National 
Ben Franklin Fire Ins. Co. (W. : : ; 
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668(10)—In action on policy of burglary insurance evidence held insufficient to take to jury 
question whether there was felonious entry. Union Indemnity Co. v. Leidesdorf (U .S.). 
11) Life or accident insurance. . 
668(11)—Whether cerebral hemorrhage causing death of boiler washer found unconscious 
beside engine was directly caused by fall, within accident policy, held for jury. Ques- 
tion which of contributing causes is efficient, proximate cause of injury is for jury in 
action on accident policy, if there is doubt or different conclusions might be drawn. 
Chicago & Eastern Illinois Ry. Co. v. Whipking. (Ind.) 
668(11)—Evidence held to present jury question whether insured’s death occurred on or about 
on of disappearance and within life of policy. Griffin v. Northwestern Life Ins. Co. 
(Mich 
668(11)—Whether alleged hernia was due to preformed sac or to. strain, slip, ‘blow or fall 
held for jury where evidence conflicted. Overruling demurrer as respects evidence of 
plaintiff suing on accident policy, that accident was unexpected and result of slipping or 
fall held not error. Berlau v. Metropolitan Life Ins. Co. (Mo.) ; 
668(11)—Evidence justified instruction to answer issue as to whether injury was ‘accidental in 
affirmative. King v. Commercial Casualty Ins. Co. (N. C.) 
668(11)—Evidence, on action under accident policy, on question of intentional injury causing 
death, to be insufficient for jury must exclude any other inference than intentional in- 
jury. Evidence of circumstances surrounding stabbing held to show as matter of law 
death resulting from injury intentionally inflicted, precluding recovery under accident 
policy. Linnen v. Commercial Casualty Co. (S. C.) 
668(11)—Whether there was independent accidental cause of death within accident policy held 
for jury. Standard Accident Ins. Co. v. Rossi. (U. S.) 
668(11)—In action on health and accident policy, whether disability was total, whether it 
contained for full term covered by policy and whether it resulted from accident, held for 
jury. Standard Accident Ins. Co. v. Bittle. (U. S. 
668(11)—Inaction on accident policy whether insured’s death was covered by policy held for 
jury, where defendants contended death resulted partly from disease existing at time of 
accident. London Guarantee & Accident Co. Ltd. v. Leefson. (U. S.) : ay oa 
12). Suicide. 
668(12)—Whether insured regularly employed and without family troubles, who became sick 
and whose dead body was found under circumstances indicating carbolic acid poisoning, 
was suicide, held for jury. Any evidence establishing hypothesis other than insured’s 
suicide, presents jury question, where evidence of suicide is circumstantial only and 
motive is not shown. Federal Life Ins. Co. v. Thornton. (Tex.) 
668(12)—Whether insured, who shot himself after revival from effects of carbon ‘monoxide 
gas poisoning, was insane, rendering death accidental, held question for jury. Travelers 
Ins. Co. v. Schenkel. (U. S. 
(13). Amount or extent of loss. 
668(13)—Question as to permanent disability and loss by severance of feet was for jury 
after it inspected — portion of foot. Life & Casualty Ins. Co. of Tennessee 
v. Peacock. (Ala.) 
668(13)—Whether insured ‘falling ‘down cement steps was totally disabled within accident 
oe Ben jury to determine from circumstances. Sherman v. Continental Casualty 


668(13)—Whether insured was so disabled as presumably to be permanently continously, and 

wey prevented from pursuing gainful osocnes held for jury. aah National Life 
Co. v. Stagner. (Ky.) . 

668(13)—Whether total deafness constituted permanent total disability ‘held a “question for 
the jury. McCutchen v. Pacific Mut. Life Ins. Co. (S. C) 

668(13)—In action on health and accident policy, whether disability was total, whether it 
continued for full term of policy, and whether it resulted from accident, held for jury. 
Standard Accident Ins. Co. v. Bittle. (U. S.) : 

(14). Notice, proof, and adjustment of loss. 

668(14)—Witness’ estimate of corn yield on basis of 5 rows out of 50 held sufficient to 
take to jury question whether insured delivered to hail insurer true account of amount 
of grain grown. Hansell v. Farmers’ Mut. Hail Ins. Ass’n. (Ia.) 

668(14) Conflicting issues whether person was employed by insured to adjust fire loss held 
for jury. Royal Exchange Assurance of London, Eng., Inc. v. Collins. (Ky.) . 

668(14)—Where automobile accident occurred June 28, whether notice to insurer September 
12 was compliance with condition requiring immediate notice of accident held for jury. 
Mewborn v. Employers’ Liability Assur. Corp. Ltd. et al. (N. C. 

668(14)—In action on accident policy, evidence presented issue whether request for autopsy 
was reasonable and seasonably made notwithstanding embalming. Giving and refusal of 
instructions, with result that quest on whether insurer requested autopsy within reasonable 
 pood ~~ from jury, held error under evidence. Standard Accident Ins. 

Ossl1 

668(14)—-Whether notice was given insurer as soon as reasonably possible, as required by 
ocean policy held for jury. London Guarantee & Accident Co. Ltd. v. Leefson. 

668(14)—Evidence that fire was of incendiary origin traceable to ‘insured, and respecting 
false swearing by insured held sufficient to present jury issues. Copen v. National Ben 
es Fire Ins. Co. (W. Va.) 


(15). Estoppel or waiver. 
668(15)—-Whether beneficiaries suing on life policy were guilty of complicity in fraudulent 


delivery of policy when insured was not in sound health held for jury under evidence. 
Eureka-Maryland Assur. Corp. v. Scalco et ux. (Md.) : 
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668(15)—Insurer’s waiver of provision requiring delivery of policy while insured was in 
good health held for jury. Bohannon v. Illinois Bankers’ Life Ass’n. (Mo.) 

668(15)—Refusal of insurer’s motion for judgment as of nonsuit erroneous, in view - evi- 
dence not showing waiver of forfeiture provision. Smith v. Aitna Ins. Co. (N. 

668(15)—-Whether insurer authorized agent to waive policy provisions respecting ities 
of - of premium note —— held for jury. Hill v. nies Life Ins. Co. 


( 
§ 669. INSTRUCTIONS. 
(1). In general. 

669(1)—Charge that insured could recover interest from date 60 days after insurer’s denial 
of liability held as favorable as insurer was entitled to, earns no proof of loss was 
filed. Shields et al v. Vermont Mut. Fire Ins. Co. (Vt.) ; : 

(4). Avoidance and forfeiture. 

669(4)—Instruction that occasional emergency acts of insured pertaining to more hazardous 
occupations would not affect recovery on accident policy held incomplete and erroneous, 
but harmless in view of other instructions. Fidelity Health & Accident Co. v. 
Holbrook. (Ind.) 

669(4)—-Instruction for insurer under fire ‘policy, if still causing fire was located in house 
with knowledge or consent of insured, held erroneous for using “consent’’ instead of 
“by means within the control.” Court, in connection with instruction for insurer 
under fire policy, if still was in house by means within control of insured, should also 
state what would be means within his control. ro Fire & Marine Ins. Co. 
ae (Ky.) ; 

(6). —— Fraud or - misrepresentations in general. 

669(6)—Charge that falsity of information does not void policy if, insured has no knowledge 
but states representations of others, bona fide, held proper. Metropolitan Life Ins. Co. 
v. Edwards. (Ga.) 

669 (6)—Refusing instruction that ‘finding ‘should favor insurer, if believing fire policy would 
have been refused with knowledge that insured’s husband was sentenced to penitentiary 
held not error. Royal Exchange Assurance of London, Eng. Inc. v. Collins. (Ky.)..... 

669(6)—Refusal, in action on automobile liability policy*to submit fraud and collusion be- 
tween passengers and insured, held not erroneous under evidence. Indemnity Ins. Co, 
of North America v. Lee. (Ky.) 

(7). —— Health, condition, or habits of insured. 

669(7)—Instruction on effect of sanatorium records under health provision in life policy, if 
relating to insured, held not erroneous in action by beneficiary. Souza v. Metropolitan 
Life Ins. Co. (Mass.) 

669(7)—Instruction relative to waiver by reason of insured’s examination by physician for 
insurer held not erroneous, in view of other instructions. MclI,ane v. Metropolitan Life 
Ins. Co. (S. 

(10). Loss of: property or indemnity and cause thereof. 

669(10)—Charge, authorizing recovery under burglary policy if external force and violence 

was used in effecting burglary and loss was proved, held proper. American Casualty 
v. Cohen. (Ga.) vg Sag siels 

669(10)—W here policy indemnified against loss of time, instruction was warranted requiring 

jury to determine whether loss was result of sickness or inability to find job. Metts 
Pacific Mutual Life Ins. Co. of California. (N. C.) 

669(10)—In action on burglary policy requiring visible marks upon premises refusal to 
limit ‘‘premises’’ to definition thereof in policy held error. Union Indemnity Co. Inc. 
v. S. N. Kleier & Co. Inc. (U. S. 


) 
(12). Extent of loss and liability ‘of insurer. 
669(12)— Sascaolien that occasional emergency acts of insured een to more hazardous 


occupations would not affect recovery on accident policy held incomplete and erroneous, 
but harmless_in view of other instructions. Fidelity Health & Accident Co. v. 
Holbrook. (Ind.) 

669(12)—Instruction that jury might consider cost of restoring property injured by fire 
was applicable to issues in suit on fire policy. Washington Tp. Mut. Fire Lightning 
Ins. Ass’n. v. Sherrer. (Ohio.) 

(13). Notice, proofs and adjustment of loss. 

669(13)—Charge that request for autopsy provided for in accident policy must be within 
reasonable time, and that question of reasonable time was for git held sufficient. 
General Accident Fire & Life Assur. Corporation v. Savage. (U. 

§ 670. VERDICT AND FINDINGS. 

670—Finding that plaintiff was owner of legal title subject to lien at time of loss was suffi- 
cient, without specific finding of beneficial and insurable interest at time of fire. Find- 
ings that insured filed proofs of loss and otherwise complied with policy requirements 
held sufficient findings of performance.. American Ins. Co. v. Woolfolk et al. (Ind.) 

670—Under accident policy excluding liability if insured was violating law, failure to re- 
quire jury to find speed at which insured was driving automobile at time of accident 
held error. Lamb v. Liberty Ins. Co. (Kans.) 

670—Finding that employee covered by group policy was totally and ‘premanently disabled 
during employment held in conflict with finding that employee at time of death was em- 
ployed by another. Connecticut General Life Ins. Go. v. Horner et al. (Tex.) 

§ 671. NEW TRIAL. 

671—*‘Adventitious circums stance’ authorizing setting aside default judgment, is one which 
is unusual, beyond moveant’s control, and free from his neglect. Failure of foreign in- 
surance corporation to receive summons by registered mail held “adventitious circum- 
stance,’ authorized setting aside of default ee Rollins et al v. North River 


Ins. Co. (W. Va.) 
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§ 675. COSTS AND ATTORNEY’S FEES. 4 , 

675—Judgment creditor, suing to have insolvent motorbus corporation’s liability insurance 
ratably administered, held entitled to costs, payable in excess of insurer’s maximum lia- 
bility before bringing in other claimants. Frank et al. v. Hartford Accident & Indemnity 
Co 


(N. Y.) 1066 


675—Life insurer’s interpleader suit being required by its own fault, refusal to allow its 
insurer attorney’s fee was not error. 


Wee Vee vse éxienae wbeewren 
XIX. Reinsurance. 


§ 677. THE CONTRACT IN GENERAL. 

§ 679. ——- CONSTRUCTION AND OPERATION. 

679—Reinsurer had no rights which original insurer did not have at time reinsurance agree- 
ment was effected. Reinsurer did not violate life insurance contract by increasing rate, 
where insured agreed with original insurer that by-laws providing for increase should 
be part of contract. Fowler v. Unionaid Life Ins. Co. (Ark.) 


XX. Mutual Benefit Insurance. 


(A) CORPORATIONS AND ASSOCIATIONS. 

§ 699. REINSURANCE. ’ : ; Ca 

699—Merger contract between insurance union reinsuring risks of benevolent association held 
not to justify recovery under policy not issued by it nor claims not approved. American 
Ins. Union v. Wylie. (Texas) . 

§ 700. INSOLVENCY AND DISSOLUTION. 
701. INSOLVENCY AND ITS EFFECT IN GENERAL. 

701—“‘Actuarial solvency” requires that funds on hand and present value of future aayments 
equal accrued obligations and present value of insurance. Jenkins v. Talbot. 1) 

(B) THE CONTRACT IN GENERAL. 

§ 712. WHAT LAW GOVERNS. ; a aie 

712—Georgia Life insurance certificate, held governed by Georgia law prohibiting beneficiary’s 
recovery thereon unless depemsy on insured for support. Jones v. Sovereign Camp 
Woodmen of the World. (U. S. eas ata ae ad ; 

§ 717. CONSTITUTION, BY-LAWS, OR RULES AS PART OF CONTRACT. 

§ 718. —— EXISTING PROVISIONS. eats ‘ 

718—Where certificate of insurance society and unrelated constitution or by-laws conflict, 
society is deemed to waive provisions of constitution or by-laws. Sweetwater Progressive 
Mut. Life & Acc. Ass’n. v. Allison et al. (Tex.) ; 
719. — SUBSEQUENT PROVISIONS OR AMENDMENTS. 


1). In general. 
719(1)—Fraternal beneficiary society may amend by-laws, and may by amendment increase 


rates. Jenkins v. Talbot. (Ill.) ay eee gaa es 

719(1)—Fraternal Society held not entitled to amend by-laws to prevent member continuing 
to receive disability benefits which he could otherwise be entitled to receive indefinitely. 
Illinois law relative to fraternal insurance contracts, not having been pleaded or proved, 
was not law of case; Illinois fraternal society’s amendment of by-laws limiting disability 
benefits to specified sum held void as to previously disabled member. Dotlich v. Slovene 
Nat. Ben. Soc. (Minn.) Sie ilenee hcieiacld Seve sake ze tie careers 

719(1)—Contract between insured and insurer cannot be altered to prejudice of insured or 
beneficiary by amendment of by-laws without insured’s consent. Alterations in con- 
stitution and by-laws of fraternal benefit society do not govern rights and liabilities of 
pre-existing members and beneficiaries adversely affected. Sweetwater Progressive Mut. 
Life & Acc. Ass’n. v. Allison et al. (Tex.) 

(3). Relating to rate of assessment. 

719(3)—Fraternal Beneficiary Society may amend by-laws, and may by amendment increase 
rates. Power of fraternal beneficiary society to amend by-laws includes power to raise 
rates as necessary. Fraternal beneficiary society, having right to amend by-laws, may 
change from assessment plan of insurance to legal flat premium plan. That increase of 
assessment makes insurance unprofitable and prohibitive to old members does not alone 
make rate unreasonable. Plan adopted by fraternal benefit society for readjustment of 
rates proportionate to previous inequality of contribution was not discriminatory and 
unreasonable. Readjustment of rates by fraternal beneficiary society to avert disaster did 
not violate contract rights of members. Allocation of surplus to reserve to meet pay- 
ment of certificates of members paying in surplus was not diversion. Allotment of sur- 
plus to paid-up insurance and cash surrender payments was not diversion, Only those 
whose contributions to fraternal benefit society are in excess of current insurance cost 
have any claim to surplus. Fraternal benefit society had power to effect readjustment of 
rates in order to create necessary reserve. Jenkins v. Talbot. (lIll.) 

§ 720. DELIVERY AND ACCEPTANCE OF CERTIFICATE. 

720—Benefit Society and old line insurance companies cannot be sued on contract until 
after contract is completed. Complaint alleging beneficiary’s compliance with require- 
ments of benefit society, and that certificate would have been issued before injury but 
for local secretary’s negligence, in transferring papers stated action for damages for 
negligence. Local secretary required to promptly submit papers held prima facie agent 
of benefit society liable for secretary’s torts in discharging duties. That application 
limited insurer’s liability until approval and issuance of policy held matter a defense 
not subject to negative averment. Complaint against benefit society for negligence of 
agent in transmitting papers alleging membership was conditional on acceptance of in- 
surance did not show affirmatively that plaintiff was member precluded from suing other 
members. Lewis v. Brotherhood of Locomotive Firemen and Enginemen. (Ala.) 
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§ 722. VALIDITY IN GENERAL. 

722—Insured’s agreement that his disappearance should not be regarded as evidence of death 
until after expiration of life expectancy held valid. Agreement in mutual benefit certifi- 
cate that disappearance should not be evidence of death until after life expectancy ex- 
pired ~— not unreasonable. Lunt v. Grand Lodge, Ancient Order United Warkanen of 
Iowa.  (Ia.) 

§ 723. MISRE PRESENTATION, FRAUD, OR BREACH OF WARRANTY. 

(3). Statement as to age. 

723(3)—Fraternal benefit certificate was subject to incontestable provisions of statute 
respected misstatements of warranties as to age. Modern Order of Praetorians 
Wilkins. ( Ala.) ; ae ae alsa’ 

(4). Statement as to age. 

723(4)—Fraternal benefit certificate was subject to incontestable provisions of statute 
respected misstatements of warranties as to age. Modern rder of Praetorians 
Wilkins. (Ala.) 

$ 724. ESTOPPEL OR WAIVER AS TO DEFECTS OR OBLIGATIONS. 

(2). Misrepresentations, breach of warranty, or fraud. 

724(2)—Initiation of beneficial member with knowledge of age disqualification and acceptance 
of dues was waiver of restrictions in constitution and laws of brotherhood; brotherhood 
initiating member and accepting dues with knowledge of age disqualification was estopped 
from questioning status. McMullen v. United Brotherhood of Carpenters and Joiners 
of America. (N. M.) 

§ 730% - 

730% “Where original bill sought damage for wrongful suspension by mutual benefit society 
or restoration to membership and there was no supplemental bill, pleadings did not 
support complainant’s recovery of benefits installments accruing after date of —— 
bill. Atkinson v. Railroad Employes’ Mutual Relief Soc. (Tenn.) 


(C) DUES AND ASSESSMENTS. 
731. NATURE AND GROUNDS OF OBLIGATION. 


31—-Exaction by fraternal benefit society of chapter dues from insured in addition to pre- 
miums held unauthorized, where insured was not initiated into any chapter. Gallegly 
et al v. American Ins. Union. (Ark.) 
743. REFUNDING OR RECOVERY OF DUES OR ASSESSMENTS PAID. 
43—Payment of chapter dues by insured held not voluntary, where made without knowledge 
pet society was unauthorized to collect dues. or et al v. American Ins. Union. 
(Ark. ) $ e 


(D) FORFEITURE OR SUSPENSION. 
§ 749. NONPAYMENT OF DUES OR ASSESSMENTS. 
§ 750. —— DEFAULT AS A GROUND OF FORFEITURE IN GENERAL. 
750—Certificate was not carried in force under by-law relating to paid-up or extended insur- 
ance where insured elected to take under option relating to cash withdrawal or loan 
value. No part of legal reserve was available to insured to carry certificate in fraternal 
beneficiary association in force. Arrearages paid on previous reinstatement were not 
available to carry certificate in fraternal beneficiary association past lapse or forfeiture. 
Unpaid dividends were not credits subject to application as payment of premiums to 
prevent lapse of fraternal beneficiary association’s certificate. Interest insured paid in 
advance on loan was not available to carry certificate after default. Plumley v. Brother- 
hood of American Yeomen. (Ta.) 
§ 753. ae OF PAYMENT OR TENDER TO PREVENT FORFEI- 
TURE. 
(1). In general. 
753(1)—Insurer, wrongfully collecting dues from insured in amount exceeding premium, 
was required to apply funds on premium, or law will make application to avoid forfei- 
ture. Gallegly et al v. American Ins. Union. (Ark.) ; eee 
753(1)—Where insurance certificate contained no provision regarding dividends, fraternal 
insurance order could retain surplus, unless prohibited by constitution or by-laws. 
Court cannot declare act of insurer in using surplus to issue additional paid-up insurance 
was equivalent to making ~ a fund to pay overdue premiums on original certificate. 
Mixon v. Sovereign Camp, O. W. (Miss.) 
753(1)—Nonpayment of dues ie ght of benefit society indebted to member for benefits 
does not warrant suspension. Bushko vy. First Uhro Slavonian Greek Catholic Sick and 
Death Benefit Society. (N. J.) 
§ 754. — EXCUSES FOR NONPAYMENT 
754—Insurer refusing tender of premium and forfeiting policy cannot complain of failure to 
pay subsequent premiums. Gallegly et al v. American Ins, Union. (Ark.) 
754—That insured was illiterate and did not understand letter regarding surplus was im- 
material in determining insurer’s liability, where premium was not paid. Court could 
not grant relief on insurance certificate because of insured’s helpless condition at time 
of default in monthly installments. Mixon v. Sovereign Camp, W. O. W. (Miss.) 
§ 755. ee OR WAIVER AFFECTING RIGHT OF FORFEITURE. 
(1). n general. 
755(1)—Provision in certificate against estoppel or waiver by acts of camp officer or member of 
beneficiary association after forfeiture did not preclude estoppel by society itself. Sover- 
eign Camp: W. O. W. v. Bowman. (Ga.) 


§ 756. NOTICE AND PROCEEDINGS TO GIVE EFFECT TO FORFEITURE. 
1). Necessity of proceedings to declare forfeiture. 
756(1)—Contract between benefit society and member held to require affirmative action for 
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expulsion of mener. Bushko v. First Uhro Slavonian Greek Catholic Sick and Death 
Benefit Society. De 


758. REINSTATEM 
760. ——PAYMENT OF ARREARS. 

60—By-law requiring payment of “arrearages’’ on reinstatement following suspension was 
within power of fraternal beneficiary association as reasonable sees of internal 
affairs, Plumley v. Brotherhood of American Yeomen. (Ia.) 7 : 1134 

760—Insured paying delinquencies to lodge before death became reinstated so as to render 
ee liable on life policy. Grand Lodge Colored Knights of Pythias of Texas v. Moore. 

Tex 

§ 765. REMEDIES FOR ‘REL IEF AGAINST FORFEITURE. 

765—Prayer for general relief in bill by insured seeking in alternative reinstatement in 
mutual benefit society authorized decree for benefit installments in default when suit 
was commenced. Atkinson v. Railroad Employes’ Mutual Relief Soc. (Tenn.) 

(E) BENEFICIARIES AND BENEFITS. 

$ 768. reas WHO pay BE BENEFICIARIES. 

§ 769. —— IN GENERA 

769—Membership certificate ee mother as beneficiary of death benefits held enforc- 
able by mother after member’s marriage, regardless of dependency on member. Sanders 
v. Supreme Council of the Royal Arcanum et al. (N. J.) all 

§ 770. STATUTORY PROVISIONS. 

770—It is insufficient to show beneficiaries had insurable interest in insured’s life under 
statute naming persons to whom benefits of fraternal benefit association are payable. Long 
v. Montgomery et al. (Mo.) : ee a 
772. DESIGNATION OF BENEFICIARY. 
773. —— IN GENERAL. 

73—Insured naming wife as beneficiary in mutual benefit certificate held not to have in- 
tended second wife as beneficiary. Term “widow” as used in designation of beneficiary 
in certificate of insurance or in by-law relating thereto, refers to person occupying 
status on insured’s death. Continental Bank & Trust Co. v. Sovereign Camp, W. O. W 


(La.) 

§ 776. FAILURE OF BENEFICIARIES. 

776—Adopted “child”? was entitled to proceeds of fraternal insurance wen naming divorced 
wife as beneficiary. Chancellor v. Chancellor. (Tex.) ; ‘ 

§ 777. INVALID OR INEFFECTIVE DESIGNATION, 

777—Widow never named beneficiary of policy cannot question payments to illegitimate child- 
ren of insured where rules of association ss. change of Senate without consent 
of beneficiary. Chance v. Grand Lodge, K. P. (La.) 
785. DEATH OF BENEFICIARY BEFORE INSURED. 

85—Where insured remarried after death of wife designated beneficiary in certificate on in- 
sured’s death. insurance went to surviving widow and children of first marriage share, 
and share alike under by-law. Continental Bank & Trust Co. v. Sovereign Camp, 

oO. W. Ca.) ee a ; 
§ 789. NOTICE AND PROOF OF ‘LOSS. 
(2). Estoppel and waiver, as to proofs or defects therein. 

789(2)—In action on death benefit certificate proof of death within specified time was not 
reayired if defendant denied naan United Order of Good Samaritans v. Betts. 
(Ark. ; 

§ 791. AMOU NT OF ‘BENEFITS. 

(1). Death benefits. 

791(1)—Construction of fraternal association bylaws will be adopted which will sustain 
benefits thereunder rather than one causing forfeiture of part. United Brotherhood of 
Maintenance of Way Employees and Railway Shop Laborers v. Blair. (Okla.) 

§ 792. ADJUSTMENT OF LOSS. 

792—Beneficiary could not recover on benefit certificate, after signing unambiguous receipt 
for amount “accepted as a settlement in full’ ’on policy. Insurer’s payment of $50 held 
sufficient consideration for release and settlement of a under benefit certificate for 
$300. International Order of Daniel v. Green. (Ark. 3 

§ 793. RIGHTS OF BENEFICIARIES TO PROCEEDS. 

793—Divorced “wife” cannot take death benefits under statute. Any interested party may 
raise question of divorced wife’s Caeeneee to take death benefits. = v. Clark. 
(Ariz.) 

793—Constitution and charter of fraternal insurance society held admissible in action to de- 
termine whether insured’s godchild could be beneficiary of endowment. Godchild upon 
whom insured was dependent held not entitled to proceeds of endowment payable to 
widows and orphans of society’s members. Succession of Jones. (La.) .1146 

793—Georgia life insurance certificate held governed by Georgia law prohibiting | beneficiary’s 
recovery thereon unless dependent om insured for support. Insured’s promise to marry 
beneficiary of life certificate being void, beneficiary’s claim as “dependent” on insured was 
likewise void. Insurer could not waive restrictions respecting eligibility of beneficiaries 
of fraternal benefit certificate een by state statute. Jones v. Sovereign Camp W 
men of the World. (U. S.) .. 

793—Niece of insured’s first wife held ‘not ‘disqualified as beneficia under fraternal benefit 
certificate by removal from his home. Modern Woodmen of America v. Barber et al. 


(Wis.) 
§ 796. RIGHTS OF REPRESENTATIVES OF BENEFICIARY. 


796—Heirs of deceased beneficiary could sue on policy, though insurer’s by-laws did not 
mention heirs. Gallegly et al vy. American Ins. Union. (Ark.) 
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§ 800. DAMAGES FOR REFUSAL OF PAYMENT. 
800—Defendant, having central organization and local chapters for benefits in addition to in- 
surance, held fraternal benefit society not subject to penalties and attorney’s fees. 
Gallegly Ek Ais UO UN: ER NN al as los thas uv arae Sik ee Gavacae'y TAR erie 7 
§ 801. RELEASE OR DISCHARGE OF ASSOCIATION FROM LIABILITY. 
801—Insurer’s payment of $50 held sufficient consideration for release and_ settlement of 
claim under benefit certificate for $300. International Order of Daniel v. Green. (Ark.) 871 
(F) ACTIONS FOR BENEFITS. 


§ 803. SO gemamaba OF CHARTER, BY-LAWS, OR CERTIFICATE OF MEMBER- 
§ 805. ——- RESORT TO COURTS FOR SETTLEMENTS OF DISPUTES. 


In general. 

805(1)- —Wrongful suspension of insured prevented mutual benefit society from claiming insur- 
ed seeking benefits should first exhaust remedies within society. Member of Mutual bene- 
fit society, unless expressly Sg renee may sue without appealing to tribunal within 
societ Atkinson v. Railroad Employes’ a. _— ee, ee eee 805 
807. CONDITIONS PRECEDEN IN GENER 

$07 Filing a gd of disability during insured’s aa iiful suspension from mutual benefit 
Society held not condition precedent to recovery of sick benefits for suspension period. 
Insured wrongfully suspended was not required to tender dues as condition to recovering 
sick benefits, where constitution of society provided for deduction of dues during dis- 


ability. Atkinson v. Railroad Employes’ Mutual Relief Soc. (Tenn.) ............... 805 
§ 811. VENUE. 
811—Unincorporated mutual benefit association was not “insurance company” within mean- 

ing of venue statute. Amarillo Mut. Benev. Ass’n. v. Hurd et al. (Tex.) ............ 419 


§ 813. PARTIES 


813—Widow of deceased member of United Brotherhood of Maintenance of Way Employees 
and Railway Shop Laborers held proper party to recover burial expenses. United Brother- 
hood of Maintenance of Way On and Railway Shop Laborers v. Blair. (Okla.) 258 

§ 814. PROCESS AND APPEARANCE. 

814—Code providing service not timely made before appearance term shall be good for next 
term is applicable to service of insurance commissioner, in action against fraternal benefic- 
iary association. Sovereign Camp W. O. W. v. Brown. (Ga.) .... «1.22... eeeeeee 243 

§ 815. PLEADING. 

(1). Declaration, complaint, or petition. 

815(1)—Court reciting condition in which matured demand in favor of beneficiary arose 
was not demurrable for failure to connect claim with benefit certificate. Code form of 
complaint on insurance policy is not applicable to fraternal insurance contracts. Modern 
CSrer: Os. 5 CROUEROD Uy.» WERNER ROMER. oot puss erie niGe we ais kao hash Oe eens eaaeennts Cae 636 

815(1)—Obligation of insurer in statement naming maximum amount limited to amount 
collectible upon assessment may be enforced upon allegations of maximum amount and 


failure Sas and collect. Sweetwater Progressive Mut. Life & Acc. Ass’n. v. Allison 
et al. (Tex.) 


ate cm alae ete tik Cae ED OLE eA SRE De ROMS eek on 709 
Plea, answer, or affidavit of defense. 
815(2)—Plea of insurer setting up misstatement of age was plea in bar of all recovery for 
fraud in obtaining insurance. Modern Order of Praetorians v. Wilkins. (Ala.) ..... 637 
4 Issues, proof and variance. 
815(4)—Admission of proofs of death brought into court by insurer was not erroneous, in 
absence of issue as to sey of proof. Modern Order of Praetorians v. bihewones on 
a. Bch Slax ecu permipve a HRP FASE GRATES eee EAs sa Deen ctu Son. is LS ee a 
815(4)—Illinois law ‘relative to fraternal insurance contracts not having been pleaded" or 
proved, was not law of case; Illinois fraternal society’s amendment of by-laws limiting 
disability benefits to specified sum held void as to previously disabled member. Ex- 
cluding proof of condition of fraternal insurance society’s benefit fund to show necessity 
of making reduction in benefits payable, because not pleaded held not error, Dotlich v. 
EE CUMh;. | Os CaN SRUMERUMIB CD > = 5 s5% Sica ca cies mncmipra ain a wh acd aay pid woes Rl a bral one Flee e's 798 
§ 816. EVIDENCE. 
§ 817. ——- PRESUMPTIONS AND BURDEN OF PROOF. 
(1). In general. 
817(1)—Fraternal society pleading acceptance of all dues and assessments had burden of 
establishing affirmative defense; whether insured was in good health when fraternal bene- 
fit certificate issued, held for jury; conflicting evidence presents question for jury. Ude 
7. DRONE ODA OE NR. EE) i ok wt a bay hec cetk basa thachioaw’ ee i 
§ 818. ——- ADMISSIBILITY. 
(1). In general. 
818(1)—Benefit certificate was admissible without proof of execution, in absence of plea 
denying execution. Modern Order of Praetorians v. Wilkins. (Ala.) peur mbe-a CSAS Loe 
(2). Misrepresentation, breach of warranty, or fraud. 
818(2)—Admitting ambiguous receipt in action on death benefit certificate held not error 
where both parties agreed that it was receipt for dues. Where receipt for dues was 
undated, admitting testimony in action on death benefit certificate as to what dues were 
paid held proper. United Order of Good Samaritans y. Betts. (Ark.) ................ 447 


§ 819. —— WEIGHT AND SUFFICIENCY. 
. In general. 
819(1)—Evidence as to timely payment of dues and proofs of death held to warrant re- 
covery on fraternal benefit policy. United Order of Good Samaritans v. Banks. (Ark.).. 449 
. Matters of avoidance or forfeiture. 
819(2)—Evidence as to timely payment of dues and proofs of death held to warrant re- 
covery on fraternal benefit policy. United Order a Good Samaritans v. Banks. (Ark.) 449 
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§ 824. CONDUCT IN GENERAL. 
§ 825. —— QUESTIONS FOR JURY. 
(2.) Avoidance or forfeiture. 
825(2)—Whether member of benefit society had been expelled before his death held for jury. 


Bushko v. First Uhro Slavonian Greek Catholic Sick and Death Benefit Society. (N. J.) 908 
§ 826. INSTRUCTIONS. 


(2). Death or injury and cause thereof. 


826(2)—Instruction that by “loss of use’ is meant that use of foot is substantially impaired 
held prejudicial error. i 


et al. ene ; _- . ‘ 709 
§ 827. VERDICT AND FINDINGS. 
827—Finding that refusal to pay disability benefits under fraternal policy was based solely 


on by-law_amendments after disability supported conclusion member was entitled to 
recover. Dotlich v. Slovene Nat. Ben. Soc. (Minn.) 





